[bookmark: _rghhrqibcy]

[bookmark: _gkpv3nqsnx5t]




Case No. 679
[bookmark: _jtx6gxpf45ss]
[bookmark: _1zobwukga9rc]Legality of the Threat or Use of Nuclear Weapons (1996)


Applicant: United States of America

Respondent: People’s Republic of China




Case No. 679 is a closed case. The enclosed record contains the only references permissible to bring forth before the United Nations International Court of Justice. Citation of references outside this record constitute grounds for dismissal.



[bookmark: _wi1xc1looba1]Table of Contents

Case Summary	3
Statement of Fact	4
Questions before the Court	7
Opinions of the Court	8
Advisory Opinion (Majority Opinion)	9
Dissenting Opinion (Judge Koroma)	51
Dissenting Opinion (Judge Shahabuddeen)	78
APPENDIX I: Universal Declaration of Human Rights	132
[bookmark: _vo9y3u5wr49q]
[bookmark: _l74kn9i85rla]
[bookmark: _eabov0kz0a9u]

[bookmark: _85mqg0ukt55w]Case Summary
Citation. I.C.J., Advisory Opinion, 1996 I.C.J. 266

Brief Fact Summary. An advisory opinion as to whether states are permitted to use nuclear weapons under international law was placed before the International Court of Justice by the U.N. General Assembly.

Synopsis of Rule of Law. Under certain circumstance, threat or use of nuclear weapons is permitted under international law.
Facts. A request for an advisory opinion as to whether states are permitted to use nuclear weapons under international law was laid on the table of the International Court of Justice by the U.N. General Assembly.

Issue. Under certain circumstances, are threats or use of nuclear weapons permitted under international law?

Held. Yes. Under certain circumstance, threat or use of nuclear weapons are permitted under international law. The threat or use of nuclear weapons in all circumstances is not authorized or prohibited by either the customary or conventional international nuclear law.

Under the U.N. Charter, the threat or use of nuclear weapons would be considered legal if all requirements of Article 51 which deals with state’s rights to self-defense are met. However, in whatever the situation can be, a state obligation exists to pursue in good faith and bring to a conclusion negotiations leading to nuclear disarmament in all its aspect under strict and effective international control.

Discussion. The idea that despite steps taken by a very large part of the international community towards complete nuclear disarmament, in which no customary rule specifically proscribe the threat or use of nuclear weapons that exists is illustrated by this case. Reservations about the notion that there are no imaginable circumstances warranting their use have been expressed by too many dissenters.
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[bookmark: _tc9bqli0hcc]Questions before the Court
1. Is there any comprehensive and universal prohibition of the threat or use of nuclear weapons as such in customary or conventional international law?
2. Is the threat or use of nuclear weapons lawful or unlawful in an extreme circumstance of self-defence, in which the very survival of a State would be at stake?
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[bookmark: _eypogrxwwnkl]APPENDIX I: Universal Declaration of Human Rights
Preamble
Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world,
Whereas disregard and contempt for human rights have resulted in barbarous acts which have outraged the conscience of mankind, and the advent of a world in which human beings shall enjoy freedom of speech and belief and freedom from fear and want has been proclaimed as the highest aspiration of the common people,
Whereas it is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and oppression, that human rights should be protected by the rule of law,
Whereas it is essential to promote the development of friendly relations between nations,
Whereas the peoples of the United Nations have in the Charter reaffirmed their faith in fundamental human rights, in the dignity and worth of the human person and in the equal rights of men and women and have determined to promote social progress and better standards of life in larger freedom,
Whereas Member States have pledged themselves to achieve, in co-operation with the United Nations, the promotion of universal respect for and observance of human rights and fundamental freedoms,
Whereas a common understanding of these rights and freedoms is of the greatest importance for the full realization of this pledge,
Now, Therefore THE GENERAL ASSEMBLY proclaims THIS UNIVERSAL DECLARATION OF HUMAN RIGHTS as a common standard of achievement for all peoples and all nations, to the end that every individual and every organ of society, keeping this Declaration constantly in mind, shall strive by teaching and education to promote respect for these rights and freedoms and by progressive measures, national and international, to secure their universal and effective recognition and observance, both among the peoples of Member States themselves and among the peoples of territories under their jurisdiction. 



Article 1.
All human beings are born free and equal in dignity and rights. They are endowed with reason and conscience and should act towards one another in a spirit of brotherhood.
Article 2.
Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. Furthermore, no distinction shall be made on the basis of the political, jurisdictional or international status of the country or territory to which a person belongs, whether it be independent, trust, non-self-governing or under any other limitation of sovereignty.
Article 3.
Everyone has the right to life, liberty and security of person.
Article 4.
No one shall be held in slavery or servitude; slavery and the slave trade shall be prohibited in all their forms.
Article 5.
No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.
Article 6.
Everyone has the right to recognition everywhere as a person before the law.
Article 7.
All are equal before the law and are entitled without any discrimination to equal protection of the law. All are entitled to equal protection against any discrimination in violation of this Declaration and against any incitement to such discrimination.
Article 8.
Everyone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitution or by law.
Article 9.
No one shall be subjected to arbitrary arrest, detention or exile.

Article 10.
Everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and obligations and of any criminal charge against him.
Article 11.
(1) Everyone charged with a penal offence has the right to be presumed innocent until proved guilty according to law in a public trial at which he has had all the guarantees necessary for his defence.
(2) No one shall be held guilty of any penal offence on account of any act or omission which did not constitute a penal offence, under national or international law, at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the penal offence was committed.
Article 12.
No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the protection of the law against such interference or attacks.
Article 13.
(1) Everyone has the right to freedom of movement and residence within the borders of each state.
(2) Everyone has the right to leave any country, including his own, and to return to his country.
Article 14.
(1) Everyone has the right to seek and to enjoy in other countries asylum from persecution.
(2) This right may not be invoked in the case of prosecutions genuinely arising from non-political crimes or from acts contrary to the purposes and principles of the United Nations.
Article 15.
(1) Everyone has the right to a nationality.
(2) No one shall be arbitrarily deprived of his nationality nor denied the right to change his nationality.
Article 16.
(1) Men and women of full age, without any limitation due to race, nationality or religion, have the right to marry and to found a family. They are entitled to equal rights as to marriage, during marriage and at its dissolution.
(2) Marriage shall be entered into only with the free and full consent of the intending spouses.
(3) The family is the natural and fundamental group unit of society and is entitled to protection by society and the State.
Article 17.
(1) Everyone has the right to own property alone as well as in association with others.
(2) No one shall be arbitrarily deprived of his property.
Article 18.
Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance.
Article 19.
Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions without interference and to seek, receive and impart information and ideas through any media and regardless of frontiers.
Article 20.
(1) Everyone has the right to freedom of peaceful assembly and association.
(2) No one may be compelled to belong to an association.
Article 21.
(1) Everyone has the right to take part in the government of his country, directly or through freely chosen representatives.
(2) Everyone has the right of equal access to public service in his country.
(3) The will of the people shall be the basis of the authority of government; this will shall be expressed in periodic and genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or by equivalent free voting procedures.
Article 22.
Everyone, as a member of society, has the right to social security and is entitled to realization, through national effort and international co-operation and in accordance with the organization and resources of each State, of the economic, social and cultural rights indispensable for his dignity and the free development of his personality.



Article 23.
(1) Everyone has the right to work, to free choice of employment, to just and favourable conditions of work and to protection against unemployment.
(2) Everyone, without any discrimination, has the right to equal pay for equal work.
(3) Everyone who works has the right to just and favourable remuneration ensuring for himself and his family an existence worthy of human dignity, and supplemented, if necessary, by other means of social protection.
(4) Everyone has the right to form and to join trade unions for the protection of his interests.
Article 24.
Everyone has the right to rest and leisure, including reasonable limitation of working hours and periodic holidays with pay.
Article 25.
(1) Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.
(2) Motherhood and childhood are entitled to special care and assistance. All children, whether born in or out of wedlock, shall enjoy the same social protection.
Article 26.
(1) Everyone has the right to education. Education shall be free, at least in the elementary and fundamental stages. Elementary education shall be compulsory. Technical and professional education shall be made generally available and higher education shall be equally accessible to all on the basis of merit.
(2) Education shall be directed to the full development of the human personality and to the strengthening of respect for human rights and fundamental freedoms. It shall promote understanding, tolerance and friendship among all nations, racial or religious groups, and shall further the activities of the United Nations for the maintenance of peace.
(3) Parents have a prior right to choose the kind of education that shall be given to their children.
Article 27.
(1) Everyone has the right freely to participate in the cultural life of the community, to enjoy the arts and to share in scientific advancement and its benefits.
(2) Everyone has the right to the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author.
Article 28.
Everyone is entitled to a social and international order in which the rights and freedoms set forth in this Declaration can be fully realized.
Article 29.
(1) Everyone has duties to the community in which alone the free and full development of his personality is possible.
(2) In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as are determined by law solely for the purpose of securing due recognition and respect for the rights and freedoms of others and of meeting the just requirements of morality, public order and the general welfare in a democratic society.
(3) These rights and freedoms may in no case be exercised contrary to the purposes and principles of the United Nations.
Article 30.
Nothing in this Declaration may be interpreted as implying for any State, group or person any right to engage in any activity or to perform any act aimed at the destruction of any of the rights and freedoms set forth herein.	





International Court of Justice, Case No. 679, 

image83.png
1996

8 July
General List

No. 95

INTERNATIONAL COURT OF JUSTICE
YEAR 1996

8 July 1996

LEGALITY OF THE THREAT OR USE
OF NUCLEAR WEAPONS

Jurisdiction of the Court to give the advisory opinion requested — Article 65,
paragraph 1, of the Statute — Body authorized to request an opinion —
Article 96, paragraphs 1 and 2, of the Charter — Activities of the General
Assembly — “Legal question” — Political aspects of the question posed —
Motives said to have inspired the request and political implications that the
opinion might have.

Discretion of the Court as to whether or not it will give an opinion —
Article 65, paragraph 1, of the Statute — Compelling reasons — Vague and
abstract question — Purposes for which the opinion is sought — Possible effects
of the opinion on current negotiations — Duty of the Court not to legislate.

Formulation of the question posed — English and French texts — Clear
objective — Burden of proof.

Applicable law — International Covenant on Civil and Political Rights —
Arbitrary deprivation of life — Convention on the Prevention and Punishment
of the Crime of Genocide — Intent against a group as such — EXisting norms
relating to the safeguarding and protection of the environment — Environmen-
tal considerations as an element to be taken into account in the implementation
of the law applicable in armed conflict — Application of most directly relevant
law: law of the Charter and law applicable in armed conflict.

Unique characteristics of nuclear weapons.

Provisions of the Charter relating to the threat or use of force — Article 2,
paragraph 4 — The Charter neither expressly prohibits, nor permits, the use of
any specific weapon — Article 51 — Conditions of necessity and proportionality
— The notions of “threat” and “use” of force stand together — Possession of
nuclear weapons, deterrence and threat.

Specific rules regulating the lawfulness or unlawfulness of the recourse to
nuclear weapons as such — Absence of specific prescription authorizing the
threat or use of nuclear weapons — Unlawfulness per se: treaty law — Instru-
ments prohibiting the use of poisoned weapons — Instruments expressly pro-
hibiting the use of certain weapons of mass destruction — Treaties concluded
in order to limit the acquisition, manufacture and possession of nuclear weapons,
the deployment and testing of nuclear weapons — Treaty of Tlatelolco —
Treaty of Rarotonga — Declarations made by nuclear-weapon States on the

4




image57.png
396 THREAT OR USE OF NUCLEAR WEAPONS (DISS. OP. SHAHABUDDEEN)

The situation did not relate to the use of nuclear weapons; the Court’s
statement was directed to the right of a State to possess a level of arma-
ments about the use of which no issue of legality had been raised.
Caution needs to be exercised in extending the meaning of a judicial
dictum to a field which was not in contemplation. The fact that he was
dissenting does not diminish the value of Judge Badawi Pasha’s reminder
of problems which could arise

“when a rule is removed from the framework in which it was formed,
to another of different dimensions, to which it cannot adapt itself as
easily as it did to its proper setting” (Reparation for Injuries Suffered
in the Service of the United Nations 1.C.J. Reports 1949, p. 215).

It is worth remembering, too, that, in his dissenting opinion in “Lotus”,
Judge Finlay understood the compromis to present an issue not as to
whether there was “a rule forbidding” the prosecution, but as to “whether
the principles of international law authorize” it (P.C.LJ., Series A,
No. 10, p. 52). In the early post-Charter period, Judge Alvarez specifi-
cally challenged the principle that States have “the right . . . to do
everything which is not expressly forbidden by international law”. In his
view, “This principle, formerly correct, in the days of absolute sover-
eignty, is no longer so at the present day.” (Fisheries, I.C.J. Reports
1951, p. 152, separate opinion.)

I do not consider now whether so general a challenge is maintainable.
This is because it appears to me that there is a particular area in which
“Lotus” is distinguishable. On what point does this limited distinction
turn? It is this. Whichever way the issue in “Lorus” was determined, the
Court’s determination could be accommodated within the framework of
an international society consisting of “co-existing independent communi-
ties”. Not so as regards the issue whether there is a right to use nuclear
weapons. Were the Court to uphold such a right, it would be upholding
a right which could be used to destroy that framework and which could
not therefore be accommodated within it. However extensive might be
the powers available to a State, there is not any basis for supposing that
the Permanent Court of International Justice considered that, in the
absence of a prohibition, they included powers the exercise of which
could extinguish civilization and annihilate mankind and thus destroy the
framework of the international community; powers of this kind were not
in issue. To the extent that a course of action could be followed by so
apocalyptic a consequence, the case is distinguishable; it does not stand
in the way of this Court holding that States do not have a right to
embark on such a course of action unless, which is improbable, it can be
shown that the action is authorized under international law.

1t is the case that the formulations (and in particular the title) employed
in various draft conventions appended to a number of General Assembly
resolutions on the subject of nuclear weapons were cast in the termino-
logy of prohibition. However, assuming that the correct theory is that
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authorization under international law has to be shown for the use of
nuclear weapons, this would not prevent States from concluding a formal
prohibitory treaty; the fact that the draft conventions were directed to
achieving a prohibition does not invalidate the view that authorization
has to be shown.

The terminology of prohibition is also to be found in the reasoning of
the Tokyo District Court in Shimoda v. The State®. I do not consider
that much can be made of this. The Tokyo District Court, being satisfied
that the dropping of the bombs was prohibited under international law,
was not called upon to consider whether, if there was no prohibition, it
was necessary for an authorization to be shown; the received statement
of the law being, in its view, sufficient for a holding of unlawfulness, a
sense of judicial economy could make it unnecessary for the Court to
enquire whether the same holding could be sustained on another basis.

Can the required authorization be shown in this case? It seems not.
The Court is a creature of the Charter and the Statute. If it finds, as it
should, that both the Charter and the Statute posit the continued exis-
tence of civilization and of mankind, it is difficult to see how it can avoid
a holding that international law does not authorize a State to embark on
a course of action which could ensue in the destruction of civilization and
the annihilation of mankind.

ParT III. WHETHER THE COURT CouLD HoLD THAT THE USE OF
NucLEAR WEAPONS Is PROHIBITED BY HUMANITARIAN LAW

I propose now to consider the question of the legality of the use of
nuclear weapons from the standpoint of some of the leading principles of
humanitarian law (a term now generally used) which were in force at the
commencement of the nuclear age. These principles relate to the right to
choose means of warfare, the unnecessary suffering principle, and the
Martens Clause.

1. The Methods or Means of Warfare

This customary international law principle is restated in Article 35, para-
graph 1, of Additional Protocol I of 1977 to the Geneva Conventions of
1949 as follows: “In any armed conflict, the right of the Parties to the
conflict to choose methods or means of warfare is not unlimited.” The
principle has come under pressure from the continuing emergence of
weapons with increasing destructive power, the tendency being to accept
higher levels of destructiveness with growing powers of destruction. Its
value would be further eroded if, as it is sometimes argued, all it does is
to leave open the possibility that a weapon may be banned under some

9 The Japanese Annual of International Law, No. 8, 1964, p. 235.
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law other than that setting out the principle itself; but that argument can-
not be right since, if it is, the principle would not be laying down a norm
of State conduct and could not therefore be called a principle of interna-
tional law. Paragraph 77 of the Court’s Advisory Opinion recognizes that
the principle is one of international law; it is not meaningless. Nor is it
spent; its continuing existence was attested to by General Assembly reso-
lution 2444 (XXIII), adopted unanimously on 19 December 1968. By
that resolution the General Assembly affirmed

“resolution XXVIII of the XXth International Conference of the
Red Cross held at Vienna in 1965, which laid down, inter alia, the
following principles for observance by all governmental and other
authorities responsible for action in armed conflicts:

(a) that the right of the parties to a conflict to adopt means of
injuring the enemy is not unlimited;

(b) that it is prohibited to launch attacks against the civilian popu-
lations as such;

(¢) that distinction must be made at all times between persons
taking part in the hostilities and members of the civilian
population to the effect that the latter be spared as much as
possible.”

As is suggested by subparagraph (a), the principle limiting the right to
choose means of warfare subsists. Notwithstanding an impression of
non-use, it is capable of operation. In what way? The principle may be
interpreted as intended to exclude the right to choose some weapons.
‘What these might be was not specified, and understandably so. Yet, if, as
it seems, the principle can apply to bar the use of some weapons, it is
difficult to imagine how it could fail to bar the use of nuclear weapons;
difficulties which may exist in applying the rule in less obvious cases dis-
appear as more manifest ones appear. But, of course, imagination is not
enough; a juridical course of reasoning has to be shown. How?

A useful beginning is to note that what is in issue is not the existence of
the principle, but its application in a particular case. Its application does
not require proof of the coming into being of an opinio juris prohibiting
the use of the particular weapon; if that were so, one would be in the
strange presence of a principle which could not be applied without proof
of an opinio juris to support each application.

But how can the principle apply in the absence of a stated criterion? If
the principle can operate to prohibit the use of some means of warfare, it
necessarily implies that there is a criterion on the basis of which it can be
determined whether a particular means is prohibited. What can that
implied criterion be? As seems to be recognized by the Court, humani-
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tarian considerations are admissible in the interpretation of the law of
armed conflict (see paragraphs 86 and 92 of the Court’s Advisory Opin-
ion). Drawing on those considerations, and taking an approach based
on the principle of effectiveness, it is reasonable to conclude that the cri-
terion implied by the principle in question is set by considering whether
the use of the particular weapon is acceptable to the sense of the inter-
national community; it is difficult to see how there could be a right to
choose a means of warfare the use of which is repugnant to the sense of
the international community.

In relation to some weapons, it may be difficult to establish, with evi-
dential completeness, what is the sense of the international community.
But the use of nuclear weapons falls, as it were, at the broad end of a
range of possibilities, where difficulties of that kind evaporate. Unlike the
case of conventional weapons, the use of nuclear weapons can result in
the annihilation of mankind and of civilization. As it has been remarked,
if all the explosive devices used throughout the world since the invention
of gunpowder were to detonate at the same time, they could not result in
the destruction of civilization; this could happen if recourse were made to
the use of nuclear weapons, and with many to spare. The principle limit-
ing the right to choose means of warfare assumed that, whatever might
be the means of warfare lawfully used, it would continue to be possible
for war to be waged on a civilized basis in future. Thus, however free a
State may be in its choice of means, that freedom encounters a limiting
factor when the use of a particular type of weapon could ensue in the
destruction of civilization.

It may be added that, in judging of the admissibility of a particular
means of warfare, it is necessary, in my opinion, to consider what the
means can do in the ordinary course of warfare, even if it may not do it
in all circumstances. A conclusion as to what nuclear weapons can do in
the ordinary course of warfare is not speculative; it is a finding of fact. In
advisory proceedings, the Court can make necessary determinations of
fact (Legal Consequences for States of the Continued Presence of South
Africa in Namibia (South West Africa) notwithstanding Security Council
Resolution 276 (1970), 1.C.J. Reports 1971, p. 27). For the reasons
given, there is no difficulty in making one in this case.

In making a finding as to what is the sense of the international com-
munity, it is of course essential for the Court to consider the views held
by States, provided that, for the reasons given above, there is no slippage
into an assumption that, so far as concerns the particular principle in
question, it is necessary to establish an opinio juris supportive of the
existence of a specific rule prohibiting the use of nuclear weapons.

The views of States are available. The first General Assembly resolu-
tion, which was unanimously adopted on 24 January 1946, bears the
interpretation that the General Assembly considered that the use of
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nuclear weapons is unacceptable to the international community; it is
referred to above. Also there are the 1968 NPT and associated arrange-
ments, dealt with more fully below. The Court may interpret these as
amounting to a statement made both by the NWS and the NNWS to the
effect that the actual use of nuclear weapons would be unacceptable to
the international community, and that it is for this reason that efforts
should be made to contain their spread under arrangements which com-
mitted all parties to work, in good faith, towards their final elimination.
If the actual use of nuclear weapons is acceptable to the international
community, it is difficult to perceive any credible basis for an arrange-
ment which would limit the right to use them to some States, and more
particularly if the latter could in some circumstances exercise that right
against States not enjoying that exclusive right.

In the year following the conclusion of the NPT, the Institute of Inter-
national Law, at its 1969 session in Edinburgh, had occasion to note that
“existing international law prohibits the use of all weapons” (nuclear
weapons being understood to be included) “which, by their nature, affect
indiscriminately both military objectives and non-military objects, or
both armed forces and civilian population”. Whatever may be said of
other such weapons, that view, expressed with near unanimity, is helpful
not only for its high professional value, but also for its independent
assessment of the unacceptability to the international community of the
use of nuclear weapons. That assessment accurately reflected the basis on
which the NPT arrangements had been concluded in the preceding year.

Other weapons share with nuclear weapons membership of the cat-
egory of weapons of mass destruction. As mentioned above, however, it
is open to the Court to take the view that the juridical criterion is not
simply how destructive a weapon is, but whether its destructiveness is
such as to cause the weapon to be considered by the international com-
munity to be unacceptable to it. The material before the Court (some of
which was examined in Part I, Section 3, above) is sufficient to enable the
Court to conclude that, in the case of nuclear weapons, the revulsion of
the international community is an established fact. Thus, the legal con-
sequences in the specific case of nuclear weapons need not be the same
for other weapons of mass destruction not already banned by treaty.

In Shimoda v. The State the plaintiffs’ claims were dismissed on
grounds not now material; the case remains the only judicial decision,
national or international, in the field. It was decided by the Tokyo Dis-
trict Court on 7 December 1963. Though not of course binding, it ranks
as a judicial decision under Article 38, paragraph 1 (d), of the Statute of
the Court; it qualifies for consideration. A judicial conclusion different
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from that reached by the Tokyo District Court would need to explain
why the reasoning of that Court was not acceptable.

The Tokyo District Court was deliberating over the proposition (based
on expert legal opinion) “that the means which give unnecessary pain in
war and inhumane means are prohibited as means of injuring the
enemy” '°. The proposition reflected two grounds invoked by Japan in its
Note of protest of 10 August 1945, in which it said:

“It is a fundamental principle of international law in time of war
that a belligerent has not an unlimited right in choosing the means of
injuring the enemy, and should not use such weapons, projectiles,
and other material as cause unnecessary pain; and these are each
expressly stipulated in the annex of the Convention respecting the
Laws and Customs of War on Land and articles 22 and 23 (e) of the
Regulations respecting the Laws and Customs of War on Land.”!!

Article 22 of those Regulations concerned the right to adopt means of
injuring the enemy, while Article 23 (e) concerned the unnecessary suf-
fering principle.

The Tokyo District Court’s reasoning dealt with both branches of the
proposition before it, on an interrelated basis. It accepted that

“international law respecting war is not formed only by humane feel-
ings, but it has as its basis both military necessity and efficiency and
humane feelings, and is formed by weighing these two factors”'2.

Consequently,

“however great the inhumane result of a weapon may be, the use of
the weapon is not prohibited by international law, if it has a great
military efficiency” 3.

Nevertheless, the Tokyo District Court thought that it could

“safely see that besides poison, poison gas and bacterium the use of
the means of injuring the enemy which causes at least the same or
more injury is prohibited by international law” !4,

The Tokyo District Court confined itself to the issue whether the par-
ticular use of atomic weapons at Hiroshima and Nagasaki was lawful,

10 The Japanese Annual of International Law, No. 8, 1964, p. 240.
W Jbid., p. 252.

2 Ibid., p. 240.

13 bid., p. 241.

14 Ibid.
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noticing but not deciding “an important and very difficult question”,
namely, “whether or not an atomic bomb having such a character and
effect is a weapon which is permitted in international law as a so-called
nuclear weapon . . .” !5, Nevertheless, it is clear that in deciding the former
issue, relating to the particular use, the Court’s reasoning flowed from
its consideration of the latter issue, relating to the legal status of such
weapons. Thus, although the Tokyo District Court did not so decide,
it followed from its reasoning that nuclear weapons would not be an
admissible means of warfare. It is the reasoning of the Tokyo District
Court that this Court is concerned with.

The material before this Court is sufficient to enable it to make a find-
ing of fact that the actual use of nuclear weapons is not acceptable to the
sense of the international community; on the basis of such a finding of
fact, it would lie within its judicial mission to hold that such weapons are
not admissible “means of warfare” within the meaning of the law.

2. Unnecessary Suffering

Then as to the customary international law prohibition of superfluous
and unnecessary suffering. As restated in Article 35, paragraph 2, of the
1977 Additional Protocol I to the 1949 Geneva Conventions, the prin-
ciple reads:

“It is prohibited to employ weapons, projectiles and material and
methods of warfare of a nature to cause superfluous injury or un-
necessary suffering.”

The case of a weapon, such as the “dum-dum” bullet'®, which is deliber-
ately crafted so as to cause unnecessary suffering, does not exhaust the
interpretation and application of the prohibition. That may be regarded
as a particular instance of the working of a broader underlying idea that
suffering is superfluous or unnecessary if it is materially in excess of the
degree of suffering which is justified by the military advantage sought to
be achieved. A mechanical or absolute test is excluded: a balance has to
be struck between the degree of suffering inflicted and the military advan-
tage in view. The greater the military advantage, the greater will be the
willingness to tolerate higher levels of suffering. And, of course, the bal-
ance has to be struck by States. The Court cannot usurp their judgment;
but, in this case, it has a duty to find what that judgment is. In appreci-
ating what is the judgment of States as to where the balance is to be

15 The Japanese Annual of International Law, No. 8, 1964, p. 234.

16 “[Tlhe projectile known under the name of ‘dum-dum’ was made in the arsenal of
that name near Calcutta.” See The Proceedings of the Hague Peace Conferences, The
Conference of 1899, 1920, p. 277, per General Sir John Ardagh.
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struck, the Court may properly consider that, in striking the balance,
States themselves are guided by the public conscience. The Court has cor-
rectly held that “the intrinsically humanitarian character of the legal
principles in question . . . permeates the entire law of armed conflict and
applies to all forms of warfare and to all kinds of weapons . . .” (Advi-
sory Opinion, para. 86). It is not possible to ascertain the humanitarian
character of those principles without taking account of the public con-
science.

It was thus open to the Court to take the view that the public con-
science could consider that no conceivable military advantage could jus-
tify the degree of suffering caused by a particular type of weapon. Poison
gas was, arguably, a more efficient way of deactivating the enemy in cer-
tain circumstances than other means in use during the First World War.
That did not suffice to legitimize its use; the prohibition rested on an
appreciation, as set out in the first preamble to the 1925 Geneva Gas Pro-
tocol, that “the use in war of asphyxiating, poisonous or other gases has
been justly condemned by the general opinion of the civilized world”. In
effect, the use of a weapon which caused the kind of suffering that poison
gas caused was simply repugnant to the public conscience, and so un-
acceptable to States whatever might be the military advantage sought to
be achieved. That reasoning has not given birth to a comprehensive and
universal prohibitory treaty provision in this case; it is nonetheless helpful
in estimating the acceptability to the public conscience of the suffering
that could be inflicted by the use of nuclear weapons on both combatants
and civilians, on distant peoples, and on generations yet unborn.

On the material before it, the Court could reasonably find that the
public conscience considers that the use of nuclear weapons causes suf-
fering which is unacceptable whatever might be the military advantage
derivable from such use. On the basis of such a finding, the Court would
be entitled, in determining what in turn is the judgment of States on the
point, to proceed on the basis of a presumption that the judgment of
States would not differ from that made by the public conscience.

The “unnecessary suffering” principle falls within the framework of
principles designed for the protection of combatants. If the use of nuclear
weapons would violate the principle in relation to them, that is sufficient
to establish the illegality of such use. However, is it possible that the prin-
ciple, when construed in the light of developing military technology and
newer methods of waging war, has now come to be regarded as capable
of providing protection for civilians also?

In the “expanding” bullet phase in which the principle made its appear-
ance in the second half of the nineteenth century, it was no doubt visu-
alized that “unnecessary suffering” would only be inflicted on soldiers in
the battlefield; the effects of the use of weapons which could then cause
such suffering would not extend to civilians. But the framework of mili-
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tary operations is now different: if nuclear weapons can cause unneces-
sary suffering to soldiers, they can obviously have the same effect on
civilians within their reach. The preamble to the Treaty of Tlatelolco cor-
rectly declared that the “terrible effects [of nuclear weapons] are suffered,
indiscriminately and inexorably, by military forces and civilian popula-
tion alike . . .”.

It may be said that the substance of the principle of unnecessary suf-
fering operates for the benefit of civilians through the medium of other
principles, such as that which prohibits indiscriminate attacks, but that
he principle itself does not operate in relation to them. What, however,
is the position where it is contended that an apparently indiscriminate
attack on civilians is validated by recourse to the collateral damage argu-
ment? In a case in which the collateral damage principle (whatever its
rue scope) would justify injury to civilians, the contradictory result of
confining the unnecessary suffering principle to combatants would be
that such injury may be prohibited by that principle in respect of com-
batants but not in respect of civilians who are equally affected; thus, an
act which causes injury to combatants and non-combatants equally may
be unlawful in relation to the former but lawful in relation to the latter.
If combatants and non-combatants are both victims of the same act, it is
difficult to see why the act should be unlawful in the former case but law-
ful in the latter.

In Shimoda, the Tokyo District Court said,

“[]t is not too much to say that the pain brought by the atomic
bombs is severer than that from poison and poison-gas, and . . . that
the act of dropping such a cruel bomb is contrary to the fundamen-
tal principle of the laws of war that unnecessary pain must not be
given.” "’

So, in this part of its reasoning, the Tokyo District Court relied on the
“fundamental principle” of “unnecessary pain”; it did so in relation to
injuries caused to civilians. Assisted by three experts who were professors
of international law, as well as by a full team of advocates for the parties
in a closely contested case, the Court did not seem to be aware of a view
that the principle of unnecessary suffering was restricted to injuries
caused to combatants. And yet that view, if correct, should have been
central to a case which concerned injury to civilians.

However, even if the unnecessary suffering principle is restricted to
combatants, the question remains whether the principle is breached in so

7 The Japanese Annual of International Law, No. 8, 1964, pp. 241-242.
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far as combatants are affected by the use of nuclear weapons. For the
reasons given above, the Court could hold that it is.

3. The Martens Clause

Some States argued that the Martens Clause depends on proof of the
separate existence of a rule of customary international law prohibiting
the use of a particular weapon, and that there is no such prohibitory rule
in the case of nuclear weapons. The proposition is attractive.

However, an initial difficulty is this. As is recognized in paragraphs 78
and 84 of the Court’s Advisory Opinion, it is accepted that the Martens
Clause is a rule of customary international law. That means that it has a
normative character — that it lays down some norm of State conduct. It
is difficult to see what norm of State conduct it lays down if all it does is
to remind States of norms of conduct which exist wholly dehors the
Clause. The argument in question would be directed not to ascertaining
the field of application of an acknowledged rule, but to denying the exis-
tence of any rule. Would an argument which produces this infirmity be
right?

As set out in the 1899 Hague Convention Respecting the Laws and
Customs of War on Land, the Martens Clause came at the end of a pre-
ambular passage reading as follows:

“According to the view of the High Contracting Parties, these
provisions, the wording of which has been inspired by the desire to
diminish the evils of war, so far as military requirements permit, are
intended to serve as a general rule of conduct for the belligerents in
their mutual relations and in their relations with the inhabitants.

It has not, however, been found possible at present to concert
regulations covering all the circumstances which arise in practice.

On the other hand, the High Contracting Parties clearly do not
intend that unforeseen cases should, in the absence of a written
undertaking, be left to the arbitrary judgment of military com-
manders.

Until a more complete code of the laws of war has been issued, the
High Contracting Parties deem it expedient to declare that, in cases
not included in the Regulations adopted by them, the inhabitants
and the belligerents remain under the protection and the rule of the
principles of the law of nations, as they result from the usages estab-
lished among civilized peoples, from the laws of humanity, and the
dictates of the public conscience.”

These statements support an impression that the Martens Clause was
intended to fill gaps left by conventional international law and to do so in
a practical way. How?

The Martens Clause bears the marks of its period; it is not easy of
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occasion of the extension of the Non-Proliferation Treaty — Absence of compre-
hensive and universal conventional prohibition of the use or the threat of use of
nuclear weapons as such — Unlawfulness per se: customary law — Consistent
practice of non-utilization of nuclear weapons — Policy of deterrence — Gen-
eral Assembly resolutions affirming the illegality of nuclear weapons — Con-
tinuing tensions between the nascent opinio juris and the still strong adherence
to the practice of deterrence.

Principles and rules of international humanitarian law — Prohibition of
methods and means of warfare precluding any distinction between civilian and
military targets or resulting in unnecessary suffering to combatants — Martens
Clause — Principle of neutrality — Applicability of these principles and rules to
nuclear weapons — Conclusions.

Right of a State to survival and right to resort to self-defence — Policy of
deterrence — Reservations to undertakings given by certain nuclear-weapon
States not to resort to such weapons.

Current state of international law and elements of fact available to the Court
— Use of nuclear weapons in an extreme circumstance of self-defence in which
the very survival of a State is at stake.

Article VI of the Non-Proliferation Treaty — Obligation to negotiate in good
faith and to achieve nuclear disarmament in all its aspects.

ADVISORY OPINION

Present: President Bepiaout; Vice-President ScHWEBEL; Judges Oba,
GUILLAUME, SHAHABUDDEEN, WEERAMANTRY, RANJEVA, HERCZEGH,
Sui, FLEISCHHAUER, KOROMA, VERESHCHETIN, FERRARI BRrAvo,
HIGGINS ; Registrar VALENCIA-OSPINA.

On the legality of the threat or use of nuclear weapons,

Tue Courr,

composed as above,

gives the following Advisory Opinion:

1. The question upon which the advisory opinion of the Court has been
requested is set forth in resolution 49/75 K adopted by the General Assembly of
the United Nations (hereinafter called the “General Assembly”) on 15 Decem-
ber 1994. By a letter dated 19 December 1994, received in the Registry by
facsimile on 20 December 1994 and filed in the original on 6 January 1995,
the Secretary-General of the United Nations officially communicated to the
Registrar the decision taken by the General Assembly to submit the question

to the Court for an advisory opinion. Resolution 49/75K, the English text of
which was enclosed with the letter, reads as follows:

“The General Assembly,

Conscious that the continuing existence and development of nuclear
weapons pose serious risks to humanity,
Mindful that States have an obligation under the Charter of the United
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interpretation. One acknowledges the distinction between usages and
law'S. However, as the word “remain” shows, the provision implied that
there were already in existence certain principles of the law of nations
which operated to provide practical protection to “the inhabitants and
the belligerents” in the event of protection not being available under con-
ventional texts. In view of the implications of that word, the Clause could
not be confined to principles of the law of nations waiting, uncertainly, to
be born in future. The reference to the principles of the law of nations
derived from the mentioned sources was descriptive of the character of
existing principles of the law of nations and not merely a condition of the
future emergence of such principles. It may be added that, in its 1977 for-
mulation, the relevant phrase now reads, “derived from established cus-
tom, from the principles of humanity and from the dictates of public
conscience”. Since “established custom” alone would suffice to identify a
rule of customary international law, a cumulative reading is not prob-
able. It should follow that “the principles of international law” (the new
wording) could also be sufficiently derived “from the principles of human-
ity and from the dictates of public conscience”; as mentioned above,
those “principles of international law” could be regarded as including
principles of international law already derived “from the principles of
humanity and from the dictates of public conscience”.

In effect, the Martens Clause provided authority for treating the prin-
ciples of humanity and the dictates of public conscience as principles of
international law, leaving the precise content of the standard implied by
these principles of international law to be ascertained in the light of
changing conditions, inclusive of changes in the means and methods of
warfare and the outlook and tolerance levels of the international com-
munity. The principles would remain constant, but their practical effect
would vary from time to time: they could justify a method of warfare in
one age and prohibit it in another. In this respect, M. Jean Pictet was
right in emphasizing, according to Mr. Sean McBride,

“that the Declarations in the Hague Conventions . . . by virtue of the
de Martens Clause, imported into humanitarian law principles that
went much further than the written convention; it thus gave them a
dynamic dimension that was not limited by time” .

Nor should this be strange. Dealing with the subject of “Considera-
tions of Humanity™ as a source of law, Sir Gerald Fitzmaurice remarked
that

8 For “usages of war” maturing into rules of customary international law, see L.
Oppenheim, International Law, A Treatise, Vol. 1I, 7th ed. by H. Lauterpacht, 1952,
p. 226, para. 67, and p. 231, para. 69.

19 Sean McBride, “The Legality of Weapons for Societal Destruction”, in Christophe
Swinarski (ed.), Studies and Essays on International Humanitarian Law and Red Cross
Principles in Honour of Jean Pictet, 1984, p. 402.
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“all the implications of this view — i.e., in exactly what circum-
stances and to what extent considerations of humanity give rise in
themselves to obligations of a legal character — remain to be worked
out”0,

The reservation does not neutralize the main proposition that “consid-
erations of humanity give rise in themselves to obligations of a legal char-
acter”. The substance of the proposition seems present in the judgment
given in 1948 in Krupp’s case, in which the United States Military Tribu-
nal sitting at Nuremberg said:

“The Preamble [of Hague Convention No. IV of 1907] is much
more than a pious declaration. It is a general clause, making the
usages established among civilized nations, the laws of humanity
and the dictates of public conscience into the legal yardstick to be
applied if and when the specific provisions of the Convention and
the Regulations annexed to it do not cover specific cases occurring in
warfare, or concomitant to warfare.”?!

A similar view of the role of considerations of humanity appears in the
Corfu Channel case. There Judge Alvarez stated that the “characteristics
of an international delinquency are that it is an act contrary to the senti-
ments of humanity” (I.C.J. Reports 1949, p. 45, separate opinion); and
the Court itself said that Albania’s

“obligations are based, not on the Hague Convention of 1907,
No. VIIL, which is applicable in time of war, but on certain general
and well-recognized principles, namely: elementary considerations

of humanity, even more exacting in peace than in war; . . .” (LC.J.
Reports 1949, p. 22).
Thus, Albania’s obligations were “based . . . on . . . elementary consid-

erations of humanity . . .”, with the necessary implication that those con-
siderations can themselves exert legal force. In 1986 the Court considered
that “the conduct of the United States may be judged according to the
fundamental general principles of humanitarian law”; and it expressed
the view that certain rules stated in common Article 3 of the 1949 Geneva
Conventions were “rules which, in the Court’s opinion, reflect what the
Court in 1949 called ‘elementary considerations of humanity’ (Corfu
Channel, Merits, I.C.J. Reports 1949, p. 22)” (Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. United States of
America), Merits, I.C.J. Reports 1986, pp. 113-114, para. 218). Consis-
tent with the foregoing is the earlier observation by the Naulilaa Tribunal

20 Sir Gerald Fitzmaurice, The Law and Procedure of the International Court of Jus-
tice, Vol. 1, 1986, p. 17, note 4, emphasis as in the original; and see ibid., p. 4.

2! Annual Digest and Reports of Public International Law Cases, 1948, p. 622.
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that the right of reprisals “is /imited by the experiences of mankind . . .”
[translation by the Registry]?.

I am not persuaded that the purpose of the Martens Clause was con-
fined to supplying a humanitarian standard by which to interpret sepa-
rately existing rules of conventional or customary international law on
the subject of the conduct of hostilities; the Clause was not needed for
that purpose, for considerations of humanity, which underlie humanitar-
ian law, would in any event have supplied that service (see paragraph 86
of the Court’s Advisory Opinion). It is also difficult to accept that all that
the Martens Clause did was to remind States of their obligations under
separately existing rules of customary international law. No doubt, the
focus of the Clause in the particular form in which it was reproduced in
the 1949 Geneva Conventions was on reminding States parties that
denunciation of these humanitarian treaties would not relieve them of the
obligations visualized by the Clause; but the Clause in its more usual
form was not intended to be a mere reminder . The basic function of the
Clause was to put beyond challenge the existence of principles of inter-
national law which residually served, with current effect, to govern mili-
tary conduct by reference to “the principles of humanity and . . . the
dictates of public conscience”. It was in this sense that

“civilians and combatants (would) remain under the protection and
authority of the principles of international law derived . . . from the
principles of humanity and from the dictates of public conscience™.

The word “remain” would be inappropriate in relation to “the principles
of humanity and . . . the dictates of public conscience” unless these were
conceived of as presently capable of exerting normative force to control
military conduct.

Thus, the Martens Clause provided its own self-sufficient and conclu-
sive authority for the proposition that there were already in existence
principles of international law under which considerations of humanity
could themselves exert legal force to govern military conduct in cases in
which no relevant rule was provided by conventional law. Accordingly, it
was not necessary to locate elsewhere the independent existence of such
principles of international law; the source of the principles lay in the
Clause itself.

This was probably how the matter was understood at the Hague Peace
Conference of 1899. After Mr. Martens’s famous declaration was
adopted, the “senior delegate from Belgium, Mr. Beernaert, who had pre-
viously objected to the adoption of Articles 9 and 10 (1 and 2 of the new

22 Reports of International Arbitral Awards, Vol. 2, p. 1026.

23 For differences between the 1949 Martens Clause and its classical formulation, see
Georges Abi-Saab, “The Specificities of Humanitarian Law”, in Christophe Swinarski
(ed.), Studies and Essays on International Humanitarian Law and Red Cross Principles in
Honour of Jean Pictet, 1984, p. 275.

186




image53.png
409 THREAT OR USE OF NUCLEAR WEAPONS (DISS. OP. SHAHABUDDEEN)

draft), immediately announced that he could because of this declaration
vote for them”?*. The senior Belgian delegate, as were other delegates,
was not satisfied with the protection guaranteed by the particular provi-
sions of the draft?*. Eventually, he found himself able to vote for the pro-
visions. Why? Not because the required additional protection was avail-
able under independently existing customary international law; such
protection would be available in any case. The reason he was able to vote
for the provisions was because he took the view, not dissented from by
other delegates, that the Martens Clause would itself be capable of exert-
ing normative force to provide the required additional protection by
appropriately controlling military behaviour.

“One is entitled to test the soundness of a principle by the conse-
quences which would flow from its application.” (Barcelona Traction,
Light and Power Company, Limited, Second Phase, I.C.J. Reports 1970,
p. 220, para. 106, Judge Jessup, separate opinion.) Hence, it is useful to
consider the implications of the view that the Martens Clause is not by
itself relevant to the issue of legality of the use of nuclear weapons. It is
clear that the use of nuclear weapons could result, even in the case of
neutral countries, in destruction of the living, in sickness and forced
migration of survivors, and in injury to future generations to the point of
causing serious illness, deformities and death, with the possible extinction
of all life. If nothing in conventional or customary international law for-
bids that, on the view taken by the proponents of legality of the meaning
of the “Lotus” case, States would be legally entitled to bring about such
cataclysmic consequences. It is at least conceivable that the public con-
science may think otherwise. But the “dictates of public conscience”
could not translate themselves into a normative prohibition unless this
was possible through the Martens Clause.

It is not, I think, a question of the Court essaying to transform public
opinion into law: that would lead to “government by judges”, which, as
Judge Gros rightly observed, “no State would easily accept™ (Delimita-
tion of the Maritime Boundary in the Gulf of Maine Area, 1.C.J. Reports
1984, p. 385, para. 41, dissenting opinion)?. Existing international law,
in the form of the Martens Clause, has already established the necessary
legal norm. The Court does not have to find whether there is an opinio
Juris. Its task is that of evaluating a standard embodied in an existing
principle by way of making a finding as to what it is that the “principles
of humanity and . . . the dictates of public conscience” require of military
conduct in a given situation. In the last analysis, the answer will depend

2% The Proceedings of the Hague Peace Conferences, The Conference of 1899, 1920,
pp. 54 and 419.

25 See the Krupp case, supra, p. 622.

26 But see I.C.J. Pleadings, Northern Cameroons, p. 352, M. Weil, “to exorcise demons,
it is sometimes a good idea to call them by name”, i.e. “the spectre of government by
judges”. [Translation by the Registry.]
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on what are the views of States themselves; but, so far as the Martens
Clause is concerned, the views of States are relevant only for their value
in indicating the state of the public conscience, not for the purpose of
determining whether an opinio juris exists as to the legality of the use of
a particular weapon.

The task of determining the effect of a standard may be difficult, but it
is not impossible of performance; nor is it one which a court of justice
may flinch from undertaking where necessary. The law is familiar with
instances in which a court has to do exactly that, namely, to apply a rule
of law which embodies a standard through which the rule exerts its force
in particular circumstances?”.

Some appreciation of a factual nature may be required. The standard
being one which is set by the public conscience, a number of pertinent
matters in the public domain may be judicially noticed. This is apart
from the fact that the Court is not bound by the technical rules of evi-
dence found in municipal systems; it employs a flexible procedure. That,
of course, does not mean that it may go on a roving expedition; it must
confine its attention to sources which speak with authority. Among these
there is the General Assembly. Reference has already been made to its
very first resolution of 24 January 1946. That resolution, unanimously
adopted, may fairly be construed by the Court as expressive of the con-
science of the international community as to the unacceptability of the
use of nuclear weapons. So too with the Final Document adopted by
consensus in 1978 by the Tenth Special Session of the General Assembly
on the subject of disarmament. A number of related General Assembly
resolutions preceded and followed that Final Document. In one, adopted
in 1983, the General Assembly stated that it “[r]esolutely, unconditionally
and for all time condemns nuclear war as being contrary to human con-
science and reason . . .” (General Assembly resolution 38/75 of 15 Decem-
ber 1983). Though not unanimously adopted, the resolution was validly
passed by the General Assembly, acting within its proper province in the
field of disarmament. Whatever may be the position as regards the pos-
sible law-making effects or influence of General Assembly resolutions,
the Court would be correct in giving weight to the Assembly’s finding on
the point of fact as to the state of “human conscience and reason” on the
subject of the acceptability of the use of nuclear weapons, and more par-
ticularly in view of the fact that that finding accords with the general ten-
dency of other material before the Court.

27 See 1.C.J. Pleadings, South West Africa, Vol. VIII, p. 258, argument of Mr. Gross;
Fisheries Jurisdiction, 1.C.J. Reports 1974, pp. 56-57, footnote 1, separate opinion of
Judge Dillard ; and Julius Stone, Legal System and Lawyers’ Reasonings, 1964, pp. 59, 68,
263-264, 299, 305-306, 320 and 346.
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The Court may look to another source of evidence of the state of the
public conscience on the question of the acceptability of the use of
nuclear weapons. It may interpret the NPT to mean that the public con-
science, as demonstrated in the positions taken by all parties to that
treaty, considers that the use of nuclear weapons would involve grave
risks, and that these risks would make such use unacceptable in all cir-
cumstances. The better view, I think, is that the Court cannot correctly
interpret the treaty to mean that it was agreed by all parties that those
risks may be both effectively and responsibly managed by five States but
not by others. Nor could it be the case that the public conscience, as
manifested in the positions taken by the parties to that treaty, now says
that, after final elimination has been achieved, nuclear weapons could not
be used, while now also saying that they could be acceptably used until
final elimination has been achieved. On a matter touching the survival of
mankind, the public conscience could not at one and the same time be
content to apply one standard of acceptability as of now and another as
of a later time. That would involve a contradiction in its views as to the
fundamental unacceptability of the weapon as a means of warfare which
could destroy civilization. No basis appears for ascribing such a contra-
diction to the public conscience; there is not much merit in prohibiting
civilization from being destroyed in the future, while at the same time
accepting that it may, with impeccable legality, be destroyed now.

If the above is correct, the Martens Clause helps to meet the objection,
raised by the proponents of legality, that the General Assembly’s ques-
tion would require the Court to speculate on a number of matters. The
Court could not say in advance what would be the exact effect of any
particular use of nuclear weapons. Examples of possible situations relate
to proportionality, the duty to discriminate between combatants and
civilians, escalation of conflict, neutrality, genocide and the environment.
The Court could however find, and find as a fact, that the use of nuclear
weapons involves real risks in each of these areas. It could then look to
the public conscience for its view as to whether, in the light of those risks,
the use of such weapons is acceptable in any circumstances; the view of
the public conscience could in turn be found to be that, in the light of
those risks, such use is unacceptable in all circumstances. The public con-
science thus has a mediating role through which it enjoys a latitude of
evaluation not available to the Court.

In the result, on the basis of what the Court finds to be the state of the
public conscience, it will be able to say whether the Martens Clause oper-
ates to prohibit the use of nuclear weapons in all circumstances. On the
available material, it would be open to the Court to hold that the Clause
operates to impose such a prohibition.

189




image26.png
412 THREAT OR USE OF NUCLEAR WEAPONS (DISS. OP. SHAHABUDDEEN)

PArRT IV. WHETHER A PRIOR PROHIBITORY RULE, IF IT EXISTED, WAS
MODIFIED OR RESCINDED BY THE EMERGENCE OF A SUBSEQUENT RULE

1. The Position as at the Commencement of the Nuclear Age

Underlying the Court’s holding in the second part of subparagraph E
of paragraph 2 of the operative paragraph of its Advisory Opinion that it
“cannot conclude definitively” on the issue there referred to, is a conten-
tion by some States that the Court was being invited by the General
Assembly’s question to speculate on possible “scenarios”. If that means
that the Court could not decide on the basis of conjectures, I would
uphold the contention. But I would not feel able to go the further step of
accepting (if this other proposition was also intended) that there are no
circumstances in which the Court may properly have recourse to the use
of hypotheses. It would not, I think, be correct to say, as it is sometimes
said, that the interpretation and application of the law always abjures
hypotheses. Within reasonable limits, a hypothesis, as in other fields of
intellectual endeavour, may be essential to test the limits of a theory or to
bring out the true meaning of a rule. When, in a famous statement, it was
said “hypotheses non fingo”, that only excluded propositions going beyond
actual data®. The actual data may themselves suggest possibilities which
need to be explored if the correct inference is to be drawn from the data.

The position as it stood immediately before the commencement of the
nuclear age was that, since nuclear weapons did not exist, ex iypothesi
there was, and could have been, no rule in conventional or customary
international law which prohibited the use of nuclear weapons “as such”.
But it cannot be a serious contention that the effects produced by the use
of nuclear weapons, when they were later invented, were beyond the
reach of the pre-existing law of armed conflict (see paragraphs 85-86 of
the Advisory Opinion and Shimoda, supra, pp. 235-236); the “novelty of
a weapon does not by itself convey with it a legitimate claim to a change
in the existing rules of war”?.

Thus, if, immediately before the commencement of the nuclear age, the
question was asked whether effects of the kind that would be later pro-
duced by the use of nuclear weapons would constitute a breach of the law
of armed conflict, the Court could well hold that the answer would inevi-

28 “For whatever is not deduc’d from the phaenomena, is to be called an hypothesis.”
See Sir Isaac Newton, The Mathematical Principles of Natural Philosophy, Book III,
Vol. II, trans. Andrew Motte, 1968, p. 392; and Derek Gjertsen, The Newton Handbook,
1986, p. 266.

29 L. Oppenheim, International Law, A Treatise, Vol. 11, 7th ed. by H. Lauterpacht,
p. 469, para. 181a.
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tably have been in the affirmative. If the effects so produced would have
been forbidden by that law, it follows that nuclear weapons, when they
later materialized, could not be used without violating that law — not,
that is to say, unless that law was modified by the subsequent evolution
of a law operating in the opposite direction, a point considered below.

2. The Position Subsequent to the Commencement of the Nuclear Age

A “froward retention of custom is as turbulent a thing as an innova-
tion”, says Bacon®. So, on the assumption that a prohibitory rule existed
at the commencement of the nuclear age, it would remain to consider
whether that rule was later modified or reversed by the emergence of a
new rule operating in the opposite direction: would the “froward reten-
tion” of the previous prohibition of the use of nuclear weapons have been
judged a “turbulent” thing?

It is necessary to have regard to the structure of the debate. The argu-
ment of some States is that there is not and never was a rule prohibitory
of the use of nuclear weapons. In determining the issue so raised, a useful
benchmark is the commencement of the nuclear age. The position as at
that time has to be determined by reference to the law as it then stood.
Subsequent developments do not form part of any process creative of any
rule on the subject as at that time. If a correct finding is that, on the law
as it existed at the commencement of the nuclear age, a prohibitory rule
then existed, evidence of subsequent State practice cannot serve to con-
tradict that finding by showing that, contrary to that finding, no prohibi-
tory rule then existed. What subsequent State practice can do is to create
an opinio juris supportive of the emergence of a new rule modifying or
reversing the old rule. But it has not been suggested that, if a prohibitory
rule existed at the commencement of the nuclear age, it was modified or
reversed by the emergence of a later rule operating in the opposite direc-
tion. This being the case, it follows that if a prohibitory rule existed at the
commencement of the nuclear age, that rule continues in force.

The same conclusion is reached even if it were in fact argued that any
prior prohibitory rule was reversed by the emergence of a later rule oper-
ating in the opposite direction. The substantial and long-standing opposi-
tion within the ranks of the NNWS to the proposition that there is a right
in law to use nuclear weapons would have sufficed to prevent the evolu-
tion of the opinio juris required to support the birth of any such new rule,
and more particularly so if the earlier rule had the status of jus cogens.
This would have been the case if the humanitarian principles on which
the earlier rule was based had that status, a possibility left open by para-
graph 83 of the Advisory Opinion.

30 “Of Innovations”, in J. Spedding, R. L. Ellis and D. D. Heath (eds.), The Works of
Francis Bacon, 1890, Vol. VI, p. 433.
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One last point. Argument was made that the NWS were “States whose
interests are specially affected” within the meaning of the principle relat-
ing to the creation of customary international law, as enunciated by the
Court in 1969 (North Sea Continental Shelf, 1.C.J. Reports 1969, p. 43,
para. 74), and that, indeed, “in the present case, a practice involving the
threat or use of nuclear weapons could proceed only from States recog-
nized as possessing the status of nuclear-weapon States” (CR 95/24, p. 3).
The argument is interesting, but not persuasive. Where what is in issue is
the lawfulness of the use of a weapon which could annihilate mankind
and so destroy all States, the test of which States are specially affected
turns not on the ownership of the weapon, but on the consequences of its
use. From this point of view, all States are equally affected, for, like the
people who inhabit them, they all have an equal right to exist.

For these reasons, granted the prior existence of a prohibitory rule, it
was open to the Court to hold that the position taken by a considerable
number of the NNWS, if not the majority, would have operated to bar
the development of the opinio juris necessary to support the creation of a
new rule rescinding the old. The old prohibitory rule would therefore
have continued up to the present time.

PART V. THE DENUCLEARIZATION TREATIES AND THE NPT

Some States rely on regional denuclearization treaties and on the NPT
and associated arrangements as State practice evidencing the non-exis-
tence of a prohibitory rule. Those arrangements, they argue, are only
explicable on the assumption that the use of nuclear weapons was
regarded by the negotiating States as lawful. They emphasize that for
50 years the NWS have been openly possessing and deploying nuclear
weapons under one form or another of a policy of nuclear deterrence;
that it is well known that several NNWS have been sheltering under the
nuclear umbrella of a NWS; that the NWS and other States sheltering
under a nuclear umbrella constitute a substantial and important part of
the international community; that elements of the negative and positive
security assurances given by the NWS necessarily imply recognition by
the NNWS that nuclear weapons may be lawfully used; that Security
Council resolution 984 (1995) expressed the Council’s appreciation of the
statements through which the NWS gave those assurances; and that no
NNWS protested against those assurances or with the appreciation thus
expressed. How should these matters be evaluated?
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The position as at the beginning of the nuclear age was either that
there was no rule prohibiting States from producing effects of the kind
which could later be produced by nuclear weapons, or that there was
such a prohibitory rule. If there was no such prohibitory rule, it is not
necessary to consider in detail whether subsequent State practice intro-
duced one, for the known position of the NWS and those of the NNWS
sheltering under a nuclear umbrella, representing a substantial and impor-
tant part of the international community, would have prevented the crys-
tallization of the opinio juris required to create such a rule: the non-
existence of a prohibitory rule would continue to this day, and the case of
the proponents of legality succeeds.

On the opposite view that there was a prior prohibitory rule, there is
equally no need to consider subsequent State practice in any detail. As
has been argued, if, on the basis of the law as it stood at the commence-
ment of the nuclear age, it is found that there then existed a prohibitory
rule, that finding as to what was the then state of the law cannot be con-
tradicted by later developments. Later developments may only be consid-
ered for the purpose of determining whether they represented a State
practice which brought into being a new rule modifying or rescinding the
prior prohibitory rule. But then the known position of the majority of the
NNWS, also representing a substantial and important part of the inter-
national community, would have barred the development of the opinio
Jjuris required for the creation of a modifying or rescinding rule: the prior
prohibitory rule would thus continue to this day, and the case of the pro-
ponents of illegality succeeds.

On either view, it is accordingly not necessary to consider later devel-
opments in any detail. As there has been much debate over regional
denuclearization treaties and the NPT, I shall nevertheless say something
about these. In my opinion, the Court could hold that they do not show
that the proponents of illegality accepted the legality of the use of nuclear
weapons.

* ok

First, as to the regional denuclearization treaties. It will be convenient
to deal with one only, namely, the Treaty of Tlatelolco of 1967. The pre-
amble to this treaty stated that “the proliferation of nuclear weapons”
seemed “inevitable unless States, in the exercise of their sovereign rights,
impose restrictions on themselves in order to prevent it”. The treaty being
concerned with both possession and use, there is force in the argument
that that statement recognized that there was a sovereign right in law to
use such weapons. That inference does not however necessarily follow
when regard is had to the fact that the preamble also said that the use of
such a weapon could result in “an attack on the integrity of the human
species and ultimately may even render the whole earth uninhabitable”.
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Nations to refrain from the threat or use of force against the territorial
integrity or political independence of any State,

Recalling its resolutions 1653 (XVI) of 24 November 1961, 33/71 B of
14 December 1978, 34/83 G of 11 December 1979, 35/152D of 12 Decem-
ber 1980, 36/921 of 9 December 1981, 45/59 B of 4 December 1990 and
46/37D of 6 December 1991, in which it declared that the use of nuclear
weapons would be a violation of the Charter and a crime against
humanity,

Welcoming the progress made on the prohibition and elimination of
weapons of mass destruction, including the Convention on the Prohibition
of the Development, Production and Stockpiling of Bacteriological (Bio-
logical) and Toxin Weapons and on Their Destruction' and the Conven-
tion on the Prohibition of the Development, Production, Stockpiling and
Use of Chemical Weapons and on Their Destruction?,

Convinced that the complete elimination of nuclear weapons is the only
guarantee against the threat of nuclear war,

Noting the concerns expressed in the Fourth Review Conference of the
Parties to the Treaty on the Non-Proliferation of Nuclear Weapons that
insufficient progress had been made towards the complete elimination of
nuclear weapons at the earliest possible time,

Recalling that, convinced of the need to strengthen the rule of law in
international relations, it has declared the period 1990-1999 the United
Nations Decade of International Law >,

Noting that Article 96, paragraph 1, of the Charter empowers the
General Assembly to request the International Court of Justice to give an
advisory opinion on any legal question,

Recalling the recommendation of the Secretary-General, made in his
report entitled ‘An Agenda for Peace’*, that United Nations organs that
are authorized to take advantage of the advisory competence of the Inter-
national Court of Justice turn to the Court more frequently for such
opinions,

Welcoming resolution 46/40 of 14 May 1993 of the Assembly of the
World Health Organization, in which the organization requested the Inter-
national Court of Justice to give an advisory opinion on whether the use of
nuclear weapons by a State in war or other armed conflict would be a
breach of its obligations under international law, including the Constitu-
tion of the World Health Organization,

Decides, pursuant to Article 96, paragraph 1, of the Charter of the
United Nations, to request the International Court of Justice urgently to
render its advisory opinion on the following question: ‘Is the threat or use
of nuclear weapons in any circumstance permitted under international
law?

! Resolution 2826 (XXVI), annex.

2 See Official Records of the General Assembly, Forty-seventh Session, Supple-
ment No. 27 (A/47/27), appendix I.

3 Resolution 44/23.

4 A/47/277-8/24111.”
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The better interpretation of the treaty is that it was, objectively, directed
to the establishment of a régime to ensure that Latin America would be
nuclear-free, given that nuclear weapons in fact existed and might in fact
be used; the treaty did not rest on an assumption that there existed a
right in law to use weapons which could “render the whole earth unin-
habitable”. Reservations or declarations made by the NWS on signing or
ratifying Protocol II to the treaty did rest on an assumption that there
was a right of use; but it is risky to infer that, by remaining silent, States
parties to the treaty acquiesced in that assumption in the light of the fact
that, both before and after the conclusion of the treaty, many of them
were on record as affirming through the General Assembly and otherwise
that the use of such weapons would be a crime.

* K

Next as to the NPT. This calls for fuller discussion; the arguments
were more intense. Some States, or one or another of them, argued that
a right to use nuclear weapons formed part of the inherent right of self-
defence; that the inherent right of self-defence was inalienable; that it
had a fundamental and overriding character; that it was the most funda-
mental right of all; but that it could be restricted by express treaty pro-
visions. It followed that some States could retain their right to use
nuclear weapons, while others could competently agree to forego it. The
argument adds that acceptance of a right to possess such weapons under
the NPT implies acknowledgment of a right of use.

*

These arguments are weighty; they demand careful consideration. A
difficulty lies, however, in the characterization of a right to use nuclear
weapons as being a part of the right of self-defence. If the characteriza-
tion is correct, it is not easy to appreciate how the proponents of illegal-
ity, which were parties to the NPT, would have intended voluntarily to
forego an important part of their inherent right of self-defence whilst
agreeing that the right would be retained in full by the NWS. The
third preambular paragraph of the NPT showed that the treaty was con-
cluded in

“conformity with resolutions of the United Nations General Assem-
bly calling for the conclusion of an agreement on the prevention of
wider dissemination of nuclear weapons”.
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Those resolutions would include General Assembly resolution 2028 (XX)
of 19 November 1965, paragraph 2 (b) of which laid it down that a non-
proliferation treaty “should embody an acceptable balance of mutual
responsibilities and obligations of the nuclear and non-nuclear Powers”.
It is hard to see how that prescription could find an acceptable reflection
in an asymmetrical enjoyment of so fundamental a right as the inherent
right of self-defence.

There would be difficulty also in following how it is that what is inal-
ienable for some States is alienable for others. It is an attribute of sov-
ereignty that a State may by agreement restrain the exercise of its com-
petence; yet how far it may do so without losing its status as a State is
another question>!. Since the right of self-defence is “inherent” in a State,
it is not possible to conceive of statehood which lacks that characteristic.
See the illustration in General Assembly resolution 49/10 of 3 November
1994,

“[rleaffirming . . . that as the Republic of Bosnia and Herzegovina is
a sovereign, independent State and a Member of the United Nations,
it is entitled to all rights provided for in the Charter of the United
Nations, including the right to self-defence under Article 51 thereof”.

Arrangements for the exercise of the right of self-defence are a different
matter. But, so far as the right itself is concerned, if the right includes a
right to use nuclear weapons, the latter is not a small part of the former.
It was no doubt for this reason that, in the parallel case brought by the
World Health Organization, it was argued that to “deny the victim of
aggression the right to use the only weapons which might save it would
be to make a mockery of the inherent right of self-defence”32. The argu-
ment is understandable, granted the premise that the right to use nuclear
weapons is part of the inherent right of self-defence. The question is
whether the premise is correct. For, if it is correct, then, by the same
token, there is difficulty in seeing how the NNWS which were parties to
the NPT could have wished to part with so crucially important a part of
their inherent right of self-defence.

It is possible to see the NNWS agreeing that, because of the dangers
represented by nuclear weapons, they would not acquire such weapons,
on the basis that the NWS, which already had such weapons, would take
steps to eliminate them. It is less easy to see how the NNWS would, on
the ground of such dangers, agree to deprive themselves of the opportu-

3! See argument of M. Yasseen in 1. C.J. Pleadings, Interpretation of the Agreement of
25 March 1951 between the WHO and Egypt, pp. 298-299.

32 Statement of the Government of the United Kingdom (para. 24), in the case con-
cerning Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Request
for Advisory Opinion).
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nity of using such weapons in exercise of their inherent right of self-
defence whilst nevertheless agreeing that such weapons, notwithstanding
the same dangers, could be legally used by the NWS in exercise of their
own inherent right of self-defence and used in some circumstances against
the NNWS. The Court could not uphold so unbalanced a view of the
scheme of the NPT without endorsing the controversial thesis that its real
thrust was not so much to prevent the spread of a dangerous weapon, as
to ensure that enjoyment of its use was limited to a minority of States.
The difference in perceived objectives is material to the correctness of the
interpretation to be placed on the treaty.

A further area of nuclear weapon discrepancy could arise as between
non-NPT States and the NNWS which are parties to the NPT. On the
argument for legality, the former would have a right in law to use nuclear
weapons in self-defence, whereas the latter would have foregone the exer-
cise of that right even in relation to the former. For, since a NNWS,
which is a party to the NPT, cannot possess nuclear weapons without
breaching the treaty, it follows that it cannot threaten or use nuclear
weapons even in relation to non-parties to the treaty, although the latter,
not being bound by the treaty, may have gone on to develop, acquire and
possess such weapons. In the result, a NNWS which is a party to the
NPT would be prevented by the treaty from exercising the full measure of
its inherent right of self-defence under Article 51 of the Charter, notwith-
standing that the non-party to the treaty would be entitled to use such
weapons in exercise of its own inherent right of self-defence under that
Article.

%

These difficulties suggest that it is necessary to distinguish between the
inherent right of self-defence and the means by which the right is exer-
cisable. A State using force in self-defence is acting legally under the jus
ad bellum. But, whether a State is acting legally or illegally under the jus
ad bellum, if it is in fact using force it must always do so in the manner
prescribed by the jus in bello. It is the jus in bello which lays down
whether or not a particular means of warfare is permissible. Thus, where
the use of a particular weapon is proscribed by the jus in bello, the denial
of the use of that weapon is not a denial of the right of self-defence of the
attacked State: the inherent right of self-defence spoken of in Article 51
of the Charter simply does not comprehend the use of the weapon in
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question. The legal answer to the possible plight of the victim State is
given by the principle, as enunciated by the United States Military Tri-
bunal at Nuremberg on 19 February 1948, that “the rules of international
law must be followed even if it results in the loss of a battle or even a war.
Expediency or necessity cannot warrant their violation . . .73,

A reasonable view is that the proponents of illegality which were
parties to the NPT did not consider that they were contracting away an
important part of their inherent right of self-defence, but that they acted
on the view that a State’s inherent right of self-defence did not include a
right to use nuclear weapons. If they considered that a right to use
nuclear weapons was an integral part of so fundamental a right as the
inherent right of self-defence, it is difficult to see why they should have
intended to agree that such weapons could be used only by some, and not
by all. On the other hand, if they acted on the basis that a right to use
such weapons was not part of the inherent right of self-defence, this gov-
erns, or at any rate qualifies and explains, the NPT arrangements, inclu-
sive of the 1995 extension, the positive and negative assurances, and the
Security Council statements set out in its resolution 984 (1995). As was
pointed out by Solomon Islands, all of these arrangements formed part
of a declared process for eliminating nuclear weapons; it is not persuasive
to interpret them as implying acceptance by the NNWS of the legality of
the use of such weapons. Answering an argument that, through the NPT,
the “nuclear-weapon States were being given a legal basis for the main-
tenance of their nuclear arsenals”, New Zealand submitted, correctly in
my view, that

“the very raison d’étre of the Treaty . . . is based on a recognition
that nuclear weapons are different. The judgment made was that, in
view of the uniquely destructive potential of such weapons, and
human nature being what it is, the only option for humanity was to
rid itself of these weapons entirely. The threat that the weapons rep-
resent hangs over the security of the whole international community.
They also constitute a threat, and a challenge, to the international
legal order.” (CR 95/28, p. 36.)

In the light of the foregoing, the Court could read the NPT this way.
As stated in the preamble, all parties, both the NWS and the NNWS,

33 The List case, Trials of War Criminals before the Nuernberg Military Tribunals
under Control Council Law No. 10, Vol. XI, 1950, p. 1272; and see, ibid., pp. 1236 and
1254. See also the remarks of the United States Military Tribunal at Nuremberg in
Krupp’s case, Annual Digest and Reports of Public International Law Cases, 1948, p. 628.
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recognized “the devastation that would be visited upon all mankind by a
nuclear war . . .”. The spread of nuclear weapons should therefore be
halted, and States which, by their own declarations, already possessed
them should eliminate them. As this would take time, the NWS would of
necessity continue in possession until final elimination. This was recogni-
tion of a fact which could not suddenly be wished away, and tolerance of
that fact transitionally; it was not acquiescence in a right of use. Such an
acknowledgment would have been at variance with the repeated affirma-
tion by many NNWS, through General Assembly resolutions and other-
wise, and made both before and after the conclusion of the NPT, that the
use of such weapons would be contrary to the Charter, to the rules of
international law and the laws of humanity, and a crime against mankind
and civilization.

*

It remains to consider whether this conclusion is impaired by the secu-
rity assurances given by the NWS to the NNWS. In contrast with the
reservations made by four of the five NWS in their negative assurances of
a right to use nuclear weapons against the NNWS in certain circum-
stances, the positive assurances did not include a commitment to use
nuclear weapons in defence of a NNWS attacked with nuclear weapons
and therefore did not imply a claim to a right to use nuclear weapons. A
claim to a right to use nuclear weapons is however clearly implied in the
negative assurances; that need not be discussed. The question is whether
the claim to such a right has been accepted by the international
community.

It will be convenient to take, first, the reaction of the Security Council.
Paragraph 1 of its resolution 984 (1995), adopted unanimously, recorded
that the Council

“[t]lakes note with appreciation of the statements made by each
of the nuclear-weapon States (S8/1995/261, S/1995/262, S/1995/263,
S/1995/264, S/1995/265), in which they give security assurances
against the use of nuclear weapons to non-nuclear-weapon States
that are Parties to the Treaty on the Non-Proliferation of Nuclear
‘Weapons™.

It is argued that the “appreciation” with which the Security Council
noted the statements made by each of the NWS implied an acknowledg-
ment by it of a right in law to use nuclear weapons, and more particularly
in the light of a reaffirmation in paragraph 9 of the resolution of the
inherent right of self-defence under Article 51 of the Charter. The argu-
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ment, which is a forceful one, makes it necessary to consider what it was
that the Council’s “appreciation” referred to.

Viewed in context and in particular in the light of the preamble to the
resolution, the focus of paragraph 1 of the resolution was directed to the
objective fact that negative security assurances had been given in the
cited statements; the paragraph referred to the statements of the NWS as
statements “in which they give security assurances against the use of
nuclear weapons to non-nuclear-weapon States . . .”. The resolution did
not refer to the statements as statements in which the NWS “reserved a
right to use nuclear weapons against the NNWS in certain circum-
stances”, as it could have done had the Council intended to indicate that
its expression of appreciation extended thus far. The Council could not
say so in respect of all five of the NWS because one of them, namely,
China, did not reserve such a right (see paragraph 59 (¢) of the Court’s
Advisory Opinion). On the contrary, in paragraph 2 of its statement,
China said, “China undertakes not to use or threaten to use nuclear
weapons against non-nuclear-weapon States or nuclear weapon-free zones
at any time or under any circumstances”; this was the opposite of the
reservation of such a right. It may be argued that the statement nonethe-
less implied the existence of a right to use nuclear weapons. The question,
however, is how was the Security Council’s expression of “appreciation”
to be understood. The Court could not reasonably say that the Council’s
“appreciation” was to be understood as extending to the reservations
made by four of the five NWS of a right to use nuclear weapons against
the NNWS without also saying that it extended to China’s undertaking,
to the opposite effect, not to use nuclear weapons against the NNWS “at
any time or under any circumstances”.

In the result, the proponents of illegality, reading the text of the resolu-
tion, would not have thought that the “appreciation” expressed by the
Security Council extended to those aspects of the statements in which
four of the five NWS reserved a right to use nuclear weapons against the
NNWS in certain circumstances, which included a situation in which
there was no prior use of nuclear weapons against the NWS reserving
and exercising such a right. On its part, the Court could not understand
the “appreciation” expressed by the Security Council as intended to
affirm the existence of such a right without also understanding it to be
affirming that, in the view of the Security Council, there were two groups
of States legally differentiated in the important sense that one group was
entitled in law to use nuclear weapons against the other in certain cir-
cumstances, without the latter being correspondingly entitled in law to
use such weapons against the former in any circumstances. The Court

199




image63.png
422 THREAT OR USE OF NUCLEAR ‘WEAPONS (DISS. OP. SHAHABUDDEEN)

would need to pause before imputing such a view to the Security Council.
In circumstances in which it was known that the existence of a right to
use nuclear weapons was in contest, the “appreciation” expressed by the
Security Council in its resolution can reasonably be understood as directed
to the fact that the NWS had given “security assurances against the use
of nuclear weapons to non-nuclear-weapon States . . .”, as stated in the
resolution itself, without being intended to give recognition to the exis-
tence of a legal right of use by indirectly passing on the debated issue as
to whether there was such a right.

An argument of some strength is based on the fact that, in paragraph 9
of its resolution, the Security Council reaffirmed

“the inherent right, recognized under Article 51 of the Charter, of
individual and collective self-defence if an armed attack occurs
against a member of the United Nations, until the Security Council
has taken measures necessary to maintain international peace and
security”.

Although this statement did not refer to a right to use nuclear weapons,
the argument is that, in the context in which it was made, it implied that,
in the view of the Security Council, the inherent right of self-defence
included a right to use nuclear weapons. It would not appear, however,
that the correctness of any such implication of paragraph 9 of the resolu-
tion was accepted by those of the NNWS who spoke before the Security
Council. What Malaysia said was that that “paragraph sidesteps the
question of the legality of the use of nuclear weapons because it justifies
the use or threat of nuclear weapons in cases of ‘self-defence’” (S/PV.3514,
11 April 1995, p. 15). Thus, however much paragraph 9 may be under-
stood as seeking to justify the threat or use of nuclear weapons in cases of
self-defence, in the view of Malaysia the paragraph did not succeed in
doing so but only side-stepped the question. Egypt associated itself with
Indonesia as “speaking . . . on behalf of the non-aligned States”; the
statement made by Indonesia does not suggest an intention to abandon
the known position of that group of States on the subject of legality.
India specifically recalled that at

“the forty-ninth session of the General Assembly, the international
community decided to seek an advisory opinion from the Inter-
national Court of Justice on whether the threat or use of nuclear
weapons is permissible under international law in any circum-
stances” (ibid., p. 6).

India added:

“One would hope that by offering a draft resolution of this kind,
the nuclear-weapon States are not telling the non-members of the
NPT that they, the nuclear-weapon States, are free to use nuclear
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weapons against them, because this would have implications which
are too frightening to contemplate.” (S/PV.3514, p. 6.)

Hence, even if the resolution of the Security Council contained any impli-
cation that the Council considered the use of nuclear weapons to be law-
ful, the argument that the proponents of illegality accepted the correct-
ness of that implication is not well founded.

Next, the matter may be looked at from the more general standpoint of
the conduct of the proponents of illegality in relation to the security
assurances. Did that conduct manifest acquiescence in the claim by the
NWS to the existence of a right in law to use of nuclear weapons? In
particular, was such an acquiescence demonstrated by the fact that the
NNWS thought it necessary to obtain such assurances?

A reasonable appreciation of the position seems to be the following.
The continuing, if temporary, possession of nuclear weapons by the
NWS obviously presented risks to the NNWS. The sensible thing would be
to obtain assurances against any threat or use. Malaysia and Zimbabwe
submitted that, in like manner, non-aggression pacts “were the com-
mon currency of international relations well after the illegality of aggres-
sion had entered the body of customary law” (joint answers by Malaysia
and Zimbabwe to questions asked by Vice-President Schwebel on
3 November 1995, response to the second question). Realities may need
to be dealt with in a practical way; but not every arrangement designed
to deal with them accepts their legality. Especially is this so in interna-
tional relations. When regard is also had to the power of the weapons
concerned, the Court could find that there is not any contradiction
between the position taken by the NNWS in the General Assembly that
the use of nuclear weapons is a crime, and the assurances which they
accepted from States which nevertheless possessed such weapons that
these would not be used against them. It is useful to remember Judge
Alvarez’s observation that “[rleason, pushed to extremes, may easily
result in absurdity” (Anglo-Iranian Oil Co., Preliminary Objection, I1.C.J.
Reports 1952, p. 126, dissenting opinion). The practice of putting aside a
legal problem in order to make progress towards a desirable goal is a
familiar one in international relations. My understanding of the position
taken by some of the NWS is that it was on this basis that they partici-
pated in certain negotiations in the field of humanitarian law.

)

It is also important to have in mind that bare proof of acts or omis-
sions allegedly constituting State practice does not remove the need to
interpret such acts or omissions. The fact that States may feel that reali-
ties leave them no choice but to do what they do does not suffice to
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exclude what they do from being classified as part of State practice, pro-
vided, however, that what they do is done in the belief that they were
acting out of a sense of legal obligation. “The need for such a belief, i.e.,
the existence of a subjective element, is implicit in the very notion of the
opinio juris sive necessitatis.” (North Sea Continental Shelf, I.C.J. Reports
1969, p. 44.) Speaking of actions which could evidence an opinio neces-
sitatis juris, Lauterpacht excepts conduct which “was not accompanied
by any such intention”34. So intention is material. Whether it exists is to
be determined not on a microscopic inspection of disjointed features of a
large and shifting picture, but by looking at the picture as a whole. When
the whole of the picture is regarded in the circumstances of this case, the
Court could find that the matters relied on to evidence an acknowledg-
ment by the proponents of illegality that there is a right in law to use
nuclear weapons fall short of demonstrating an intention to make that
acknowledgment.

*

I should add that I am not persuaded that Security Council resolution
255 (1968) of 19 June 1968, to which reference is made in paragraphs 59
and 61 of the Court’s Advisory Opinion, takes the matter any further.
The question remains whether the resolution was dealing with the objec-
tive fact that nuclear weapons existed and could in fact be used, or
whether it was affirming, directly or indirectly, the existence of a legal
right of use.

* K

To sum up, putting at the highest all of the matters relied on by the
proponents of legality, the Court could find that those matters do not
suffice to cancel out the continuing assertion of the proponents of illegal-
ity that the threat or use of nuclear weapons is illegal. It would follow
that the basic difficulties noticed above would remain. If, as I consider, a
correct finding is that, on the law as it stood at the commencement of the
nuclear age, a prohibitory rule then existed, that finding, as to what was
the then law, cannot be contradicted by subsequent inconsistent State
practice; the most that subsequent inconsistent State practice could do
would be to generate a new rule rescinding or modifying the old rule. But
the position taken by most of the NNWS would make it impossible to
establish that the necessary opinio juris emerged to support the creation
of a new rule having the effect of reversing the old, and more particularly
if the latter had the status of jus cogens. The prior prohibitory rule would
thus continue to the present time.

34 Sir Hersch Lauterpacht, The Development of International Law by the International
Court, 1958, p. 380.
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PART VI. CONCLUSION

A holding that there is a right in law to use nuclear weapons would
bear a difficult relationship to the Court’s finding that the

“destructive power of nuclear weapons cannot be contained in either
space or time. They have the potential to destroy all civilization and
the entire ecosystem of the planet.” (Advisory Opinion, para. 35.)

The affirmation of the existence of a right the exercise of which could
yield such grim results would come as near as might be to a literal appli-
cation of the maxim fiat justitia ruat coelum. Judge Carneiro’s view was
“that no judge nowadays can blindly follow the obsolete rule fiat justitia,
pereat mundus” (Minquiers and Ecrehos, 1.C.J. Reports 1953, p. 109,
separate opinion). It would, at any rate, seem curious that a World Court
should consider itself compelled by the law to reach the conclusion that a
State has the legal right, even in limited circumstances, to put the planet
to death. May it be that the maxim more properly attracted by its high
mission is fiat justitia ne pereat mundus?

The danger of the maxim last referred to is that it could seduce the
Court into acting as a legislator. In the course of the proceedings, the
Court was rightly reminded that it cannot do that. To use the words of
the United States Military Tribunal in the List case, “it is not our prov-
ince to write international law as we would have it; we must apply it as
we find it”3%. And thus, as Judge Lauterpacht remarked, “Reluctance to
encroach upon the province of the legislature is a proper manifestation of
judicial caution.” However, as he added,

“If exaggerated, it may amount to unwillingness to fulfil a task
which is within the orbit of the functions of the Court as defined by
its Statute.” (Admissibility of Hearings of Petitioners by the Com-
mittee on South West Africa, I.C.J. Reports 1956, p. 57, separate
opinion.)

The danger of legislating arises not only where a court essays to make
law where there is none, but also where it fails to apply such law as exists;
the failure may well be regarded as amounting to judicial legislation
directed to repealing the existing law.

International law does indeed concern relations between sovereign
States. However, as it has been remarked, sovereignty does not mean that
those relations are between billiard balls which collide but do not co-
operate. There is at work a process of cohesion-building. It is not, and
possibly never will be, sufficiently advanced to attract the full force of
Cicero’s observation that “the solidity of a State is very largely bound up

35 List case, supra, footnote 33, p. 1249.
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2. Pursuant to Article 65, paragraph 2, of the Statute, the Secretary-General
of the United Nations communicated to the Court a dossier of documents
likely to throw light upon the question.

3. By letters dated 21 December 1994, the Registrar, pursuant to Article 66,
paragraph 1, of the Statute, gave notice of the request for an advisory opinion
to all States entitled to appear before the Court.

4. By an Order dated 1 February 1995 the Court decided that the States
entitled to appear before it and the United Nations were likely to be able to fur-
nish information on the question, in accordance with Article 66, paragraph 2, of
the Statute. By the same Order, the Court fixed, respectively, 20 June 1995 as
the time-limit within which written statements might be submitted to it on the
question, and 20 September 1995 as the time-limit within which States and
organizations having presented written statements might submit written com-
ments on the other written statements in accordance with Article 66, para-
graph 4, of the Statute. In the aforesaid Order, it was stated in particular that
the General Assembly had requested that the advisory opinion of the Court be
rendered “urgently”; reference was also made to the procedural time-limits
already fixed for the request for an advisory opinion previously submitted to
the Court by the World Health Organization on the question of the Legality of
the Use by a State of Nuclear Weapons in Armed Conflict.

On 8 February 1995, the Registrar addressed to the States entitled to appear
before the Court and to the United Nations the special and direct communica-
tion provided for in Article 66, paragraph 2, of the Statute.

5. Written statements were filed by the following States: Bosnia and Herze-
govina, Burundi, Democratic People’s Republic of Korea, Ecuador, Egypt,
Finland, France, Germany, India, Ireland, Islamic Republic of Iran, Italy,
Japan, Lesotho, Malaysia, Marshall Islands, Mexico, Nauru, Netherlands,
New Zealand, Qatar, Russian Federation, Samoa, San Marino, Solomon
Islands, Sweden, United Kingdom of Great Britain and Northern Ireland, and
United States of America. In addition, written comments on those written
statements were submitted by the following States: Egypt, Nauru and Solomon
Islands. Upon receipt of those statements and comments, the Registrar com-
municated the text to all States having taken part in the written proceedings.

6. The Court decided to hold public sittings, opening on 30 October 1995, at
which oral statements might be submitted to the Court by any State or organi-
zation which had been considered likely to be able to furnish information on
the question before the Court. By letters dated 23 June 1995, the Registrar
requested the States entitled to appear before the Court and the United
Nations to inform him whether they intended to take part in the oral proceed-
ings; it was indicated, in those letters, that the Court had decided to hear,
during the same public sittings, oral statements relating to the request for an
advisory opinion from the General Assembly as well as oral statements con-
cerning the above-mentioned request for an advisory opinion laid before the
Court by the World Health Organization, on the understanding that the United
Nations would be entitled to speak only in regard to the request submitted by
the General Assembly, and it was further specified therein that the participants
in the oral proceedings which had not taken part in the written proceedings
would receive the text of the statements and comments produced in the course
of the latter.

7. By a letter dated 20 October 1995, the Republic of Nauru requested the
Court’s permission to withdraw the written comments submitted on its behalf
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with its judicial decisions™ . Nevertheless, the broad import of the state-
ment is not altogether amiss: the role of the Court need not be over-
estimated; neither should its responsibility be misunderstood. There is
disciplined room for recalling the obligations of international lawyers.
As it was put by Jenks, “We are not dealing with the routine of the estab-
lished certainties of life but must frequently come to grips with the great
unsettled issues on which the future of the world depends.”*” The case at
bar is the supreme illustration of this truth.

#

To recall what was said at the beginning of this opinion, the great un-
settled issue on which the future of the world depends is how to reconcile
the imperative need of a State to defend itself with the no less imperative
need to ensure that, in doing so, it does not imperil the survival of the
human species. Humanitarian law, it is said, must be read as being sub-
ject to an exception which allows a State to use nuclear weapons in self-
defence when its survival is at stake, that is to say, even if such use would
otherwise breach that law, and this for the reason that no system of law
obliges those subject to it to commit suicide. That is the argument which
underlies the second part of subparagraph E of paragraph 2 of the opera-
tive paragraph of the Court’s Advisory Opinion.

The implication of that part of the Court’s holding is that, in the view
of the Court, it is possible that the use of nuclear weapons could be law-
ful “in an extreme circumstance of self-defence, in which the very survival
of a State would be at stake”, and hence even if humanitarian law would
otherwise be violated. What the Court so sought to leave on the basis of
a possibility takes on a firmer aspect in the light of the “Lotus” case, as
generally understood. In saying that it cannot definitively decide, the
Court is saying that it cannot definitively say whether or not a prohibi-
tory rule exists. If the Court is in a position in which it cannot definitively
say whether or not a prohibitory rule exists, the argument can be made
that, on the basis of that case, the presumption is in favour of the right of
States to act unrestrained by any such rule. Accordingly, the meaning of
the Court’s position would be that States have a right in law to use
nuclear weapons. If this was not the intended result, the Court’s holding
was not well conceived.

Thus, however gross or excessive the suffering, the presence of the
stated circumstances could create an exception to the application of

36 Cicero, Selected Works, trans. Michael Grant, 1960, p. 36.
37 C. W. Jenks, The Common Law of Mankind, 1958, p. 416.

204




image47.png
427 THREAT OR USE OF NUCLEAR WEAPONS (DISS. OP. SHAHABUDDEEN)

humanitarian law, as indeed is visualized by the word “generally” in the
first part of that subparagraph of the Court’s holding. A law may, of
course, provide for exceptions to its application. At the moment, how-
ever, there is nothing to suggest that humanitarian law provides for an
exception to accommodate the circumstances visualized by the Court. It
seems to me that to take the position that humanitarian law can be set
aside in the stated circumstances would sit oddly with the repeated and
correct submissions on the part of both sides to the argument that the
Court should apply the law and not make new law.

One further point. Despite variations in formulation and references to
the concept of “vital security interests”, an “extreme circumstance of self-
defence, in which the very survival of a State would be at stake”, as
defined by the Court, is the main circumstance in which the proponents
of legality advance a claim to a right to use nuclear weapons. This is so
for the reason that, assuming that the use of nuclear weapons is lawful,
the nature of the weapons, combined with the limitations imposed by the
requirements of necessity and proportionality which condition the exer-
cise of the right of self-defence, will serve to confine their lawful use to
that “extreme circumstance”. It follows that to hold that humanitarian
law does not apply to the use of nuclear weapons in the main circum-
stance in which a claim to a right of use is advanced is to uphold the
substance of the thesis that humanitarian law does not apply at all to the
use of nuclear weapons. That view has long been discarded; as the Court
itself recalls, the NWS themselves do not advocate it. I am not persuaded
that that disfavoured thesis can be brought back through an exception
based on self-defence.

* ¥ ox

And thus I return to the real meaning of the General Assembly’s ques-
tion. The essence of the question is whether the exercise of the right of
self-defence can be taken to the point of endangering the survival of man-
kind. To this the Court responds that

“in view of the current state of international law, and of the elements
of fact at its disposal, the Court cannot conclude definitively whether
the threat or use of nuclear weapons would be lawful or unlawful in
an extreme circumstance of self-defence, in which the very survival
of a State would be at stake” (Advisory Opinion, para. 105 (2) E).

That is the material holding on which this opinion hinges. In so far as
that holding suggests that there is a deficiency in the law, I do not think
there is; in so far as it suggests that the facts are not sufficient to attract
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an application of the law, I am not able to agree. In my opinion, there
was a sufficient legal and factual basis on which the Court could have
proceeded to answer the General Assembly’s question — one way or
another. And hence my respectful dissent from its conclusion that it can-
not.

(Signed) Mohamed SHAHABUDDEEN.
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in a document entitled “Response to submissions of other States”. The Court
granted the request and, by letters dated 30 October 1995, the Deputy-Regis-
trar notified the States to which the document had been communicated, speci-
fying that the document consequently did not form part of the record before

the Court.

8. Pursuant to Article 106 of the Rules of Court, the Court decided to make
the written statements and comments submitted to the Court accessible to the
public, with effect from the opening of the oral proceedings.

9. In the course of public sittings held from 30 October 1995 to 15 Novem-
ber 1995, the Court heard oral statements in the following order by:

for the Commonwealth
of Australia:

for the Arab Republic
of Egypt:

for the French Republic:

Sfor the Federal Republic
of Germany :

for Indonesia :

for Mexico:

for the Islamic
Republic of Iran :

for Italy:

for Japan :

Mr. Gavan Griffith, Q.C., Solicitor-General of
Australia, Counsel,

The Honourable Gareth Evans, Q.C., Senator,
Minister for Foreign Affairs, Counsel;

Mr. George Abi-Saab, Professor of Internationa
Law, Graduate Institute of International Stud-
ies, Geneva, Member of the Institute of Interna-
tional Law;

Mr. Marc Perrin de Brichambaut, Director of Lega
Affairs, Ministry of Foreign Affairs,

Mr. Alain Pellet, Professor of International Law,
University of Paris X and Institute of Politica
Studies, Paris;

Mr. Hartmut Hillgenberg, Director-General of
Legal Affairs, Ministry of Foreign Affairs;

H.E. Mr. Johannes Berchmans Soedarmanto
Kadarisman, Ambassador of Indonesia to the
Netherlands;

H.E. Mr. Sergio Gonzdlez Galvez, Ambassador,
Under-Secretary of Foreign Relations;

H.E. Mr. Mohammad J. Zarif, Deputy Minister,
Legal and International Affairs, Ministry of
Foreign Affairs;

Mr. Umberto Leanza, Professor of International
Law at the Faculty of Law at the University of
Rome “Tor Vergata”, Head of the Diplomatic
Legal Service at the Ministry of Foreign Affairs;

H.E. Mr. Takekazu Kawamura, Ambassador,
Director General for Arms Control and Scien-
tific Affairs, Ministry of Foreign Affairs,

Mr. Takashi Hiraoka, Mayor of Hiroshima,
Mr. Iccho Itoh, Mayor of Nagasaki;
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for Malaysia :

for New Zealand :

for the Philippines :

Jfor Qatar:

for the Russian
Federation :

Jfor San Marino:

for Samoa:

for the Marshall Islands :

for Solomon Islands:

H.E. Mr. Tan Sri Razali Ismail, Ambassador, Per-
manent Representative of Malaysia to the United
Nations,

Dato’ Mohtar Abdullah, Attorney-General;

The Honourable Paul East, Q.C., Attorney-General
of New Zealand,

Mr. Allan Bracegirdle, Deputy Director of Legal
Division of the New Zealand Ministry for For-
eign Affairs and Trade;

H.E. Mr. Rodolfo S. Sanchez, Ambassador of the
Philippines to the Netherlands,

Professor Merlin N. Magallona, Dean, College of
Law, University of the Philippines;

H.E. Mr. Najecb ibn Mohammed Al-Nauimi,
Minister of Justice;

Mr. A. G. Khodakov, Director, Legal Department,
Ministry of Foreign Affairs;

Mrs. Federica Bigi, Embassy Counsellor, Official
in Charge of Political Directorate, Department
of Foreign Affairs;

H.E. Mr. Neroni Slade, Ambassador and Perma-
nent Representative of Samoa to the United
Nations,

Miss Laurence Boisson de Chazournes, Assistant
Professor, Graduate Institute of International
Studies, Geneva,

Mr. Roger S. Clark, Distinguished Professor of Law,
Rutgers University School of Law, Camden, New
Jersey;

The Honourable Theodore G. Kronmiller, Legal
Counsel, Embassy of the Marshall Islands to the
United States of America,

Mrs. Lijon Eknilang, Council Member, Rongelap
Atoll Local Government ;

The Honourable Victor Ngele, Minister of Police
and National Security,

Mr. Jean Salmon, Professor of Law, Université
libre de Bruxelles,

Mr. Eric David, Professor of Law, Université libre
de Bruxelles,

Mr. Philippe Sands, Lecturer in Law, School of
Oriental and African Studies, London Univer-
sity, and Legal Director, Foundation for Inter-
national Environmental Law and Development,

Mr. James Crawford, Whewell Professor of Inter-
national Law, University of Cambridge;
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for Costa Rica: Mr. Carlos Vargas-Pizarro, Legal Counsel and
Special Envoy of the Government of Costa Rica;

for the United Kingdom
of Great Britain and The Rt. Honourable Sir Nicholas Lyell, Q.C., M.P.,

Northern Ireland : Her Majesty’s Attorney-General ;
for the United States Mr. Conrad K. Harper, Legal Adviser, United
of America: States Department of State,

Mr. Michael J. Matheson, Principal Deputy Legal
Adviser, United States Department of State,
Mr. John H. McNeill, Senior Deputy General
Counsel, United States Department of Defense;
for Zimbabwe : Mr. Jonathan Wutawunashe, Chargé d’affaires a.i.,
Embassy of the Republic of Zimbabwe in the
Netherlands.

Questions were put by Members of the Court to particular participants in the
oral proceedings, who replied in writing, as requested, within the prescribed
time-limits; the Court having decided that the other participants could also
reply to those questions on the same terms, several of them did so. Other ques-
tions put by Members of the Court were addressed, more generally, to any par-
ticipant in the oral proceedings; several of them replied in writing, as requested,
within the prescribed time-limits.

10. The Court must first consider whether it has the jurisdiction to
give a reply to the request of the General Assembly for an advisory
opinion and whether, should the answer be in the affirmative, there is any
reason it should decline to exercise any such jurisdiction.

The Court draws its competence in respect of advisory opinions from
Article 65, paragraph 1, of its Statute. Under this Article, the Court

“may give an advisory opinion on any legal question at the request
of whatever body may be authorized by or in accordance with the
Charter of the United Nations to make such a request”.

11. For the Court to be competent to give an advisory opinion, it is
thus necessary at the outset for the body requesting the opinion to be
“authorized by or in accordance with the Charter of the United Nations
to make such a request”. The Charter provides in Article 96, para-
graph 1, that: “The General Assembly or the Security Council may
request the International Court of Justice to give an advisory opinion on
any legal question.”

Some States which oppose the giving of an opinion by the Court
argued that the General Assembly and Security Council are not entitled
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to ask for opinions on matters totally unrelated to their work. They
suggested that, as in the case of organs and agencies acting under
Article 96, paragraph 2, of the Charter, and notwithstanding the difference
in wording between that provision and paragraph 1 of the same Article,
the General Assembly and Security Council may ask for an advisory
opinion on a legal question only within the scope of their activities.

In the view of the Court, it matters little whether this interpretation of
Article 96, paragraph 1, is or is not correct; in the present case, the Gen-
eral Assembly has competence in any event to seise the Court. Indeed,
Article 10 of the Charter has conferred upon the General Assembly a
competence relating to “any questions or any matters” within the scope
of the Charter. Article 11 has specifically provided it with a competence
to “consider the general principles . . . in the maintenance of international
peace and security, including the principles governing disarmament and
the regulation of armaments”. Lastly, according to Article 13, the Gen-
eral Assembly “shall initiate studies and make recommendations for the
purpose of . . . encouraging the progressive development of international
law and its codification”.

12. The question put to the Court has a relevance to many aspects of
the activities and concerns of the General Assembly including those relat-
ing to the threat or use of force in international relations, the disarma-
ment process, and the progressive development of international law. The
General Assembly has a long-standing interest in these matters and in
their relation to nuclear weapons. This interest has been manifested in the
annual First Committee debates, and the Assembly resolutions on nuclear
weapons; in the holding of three special sessions on disarmament (1978,
1982 and 1988) by the General Assembly, and the annual meetings of the
Disarmament Commission since 1978; and also in the commissioning of
studies on the effects of the use of nuclear weapons. In this context, it
does not matter that important recent and current activities relating to
nuclear disarmament are being pursued in other fora.

Finally, Article 96, paragraph 1, of the Charter cannot be read as
limiting the ability of the Assembly to request an opinion only in those
circumstances in which it can take binding decisions. The fact that the
Assembly’s activities in the above-mentioned field have led it only to the
making of recommendations thus has no bearing on the issue of whether
it had the competence to put to the Court the question of which it is
seised.

13. The Court must furthermore satisfy itself that the advisory opinion
requested does indeed relate to a “legal question” within the meaning of
its Statute and the United Nations Charter.

The Court has already had occasion to indicate that questions

“framed in terms of law and rais[ing] problems of international law
... are by their very nature susceptible of a reply based on law . . .
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[and] appear . . . to be questions of a legal character” (Western
Sahara, Advisory Opinion, 1.C.J. Reports 1975, p. 18, para. 15).

The question put to the Court by the General Assembly is indeed a
legal one, since the Court is asked to rule on the compatibility of the
threat or use of nuclear weapons with the relevant principles and rules of
international law. To do this, the Court must identify the existing prin-
ciples and rules, interpret them and apply them to the threat or use of
nuclear weapons, thus offering a reply to the question posed based on
law.

The fact that this question also has political aspects, as, in the nature
of things, is the case with so many questions which arise in international
life, does not suffice to deprive it of its character as a “legal question” and
to “deprive the Court of a competence expressly conferred on it by its
Statute” (Application for Review of Judgement No. 158 of the United
Nations Administrative Tribunal, Advisory Opinion, I.C.J. Reports 1973,
p. 172, para. 14). Whatever its political aspects, the Court cannot refuse
to admit the legal character of a question which invites it to discharge an
essentially judicial task, namely, an assessment of the legality of the pos-
sible conduct of States with regard to the obligations imposed upon them
by international law (cf. Conditions of Admission of a State to Member-
ship in the United Nations (Article 4 of Charter), Advisory Opinion,
1948, 1.C.J. Reports 1947-1948, pp. 61-62; Competence of the General
Assembly for the Admission of a State to the United Nations, Advisory
Opinion, 1.C.J. Reports 1950, pp. 6-7; Certain Expenses of the United
Nations (Article 17, paragraph 2, of the Charter), Advisory Opinion,
1.C.J. Reports 1962, p. 155).

Furthermore, as the Court said in the Opinion it gave in 1980 concern-
ing the Interpretation of the Agreement of 25 March 1951 between the
WHO and Egypt:

“Indeed, in situations in which political considerations are promi-
nent it may be particularly necessary for an international organiza-
tion to obtain an advisory opinion from the Court as to the legal
principles applicable with respect to the matter under debate . . .”
(I.C.J. Reports 1980, p. 87, para. 33.)

The Court moreover considers that the political nature of the motives
which may be said to have inspired the request and the political implica-
tions that the opinion given might have are of no relevance in the estab-
lishment of its jurisdiction to give such an opinion.

*
14. Article 65, paragraph 1, of the Statute provides: “The Court may
give an advisory opinion . . .” (Emphasis added.) This is more than an

enabling provision. As the Court has repeatedly emphasized, the Statute
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leaves a discretion as to whether or not it will give an advisory opinion
that has been requested of it, once it has established its competence to do
so. In this context, the Court has previously noted as follows:

“The Court’s Opinion is given not to the States, but to the organ
which is entitled to request it; the reply of the Court, itself an ‘organ
of the United Nations’, represents its participation in the activities of
the Organization, and, in principle, should not be refused.” (Inzer-
pretation of Peace Treaties with Bulgaria, Hungary and Romania,
First Phase, Advisory Opinion, I1.C.J. Reports 1950, p. 71; see also
Reservations to the Convention on the Prevention and Punishment of
the Crime of Genocide, Advisory Opinion, I.C.J. Reports 1951,
p- 19; Judgments of the Administrative Tribunal of the ILO upon
Complaints Made against Unesco, Advisory Opinion, I.C.J. Reports
1956, p. 86; Certain Expenses of the United Nations ( Article 17, para-
graph 2, of the Charter), Advisory Opinion, 1.C.J. Reports 1962,
p. 155; and Applicability of Article VI, Section 22, of the Convention
on the Privileges and Immunities of the United Nations, Advisory
Opinion, I1.C.J. Reports 1989, p. 189.)

The Court has constantly been mindful of its responsibilities as “the
principal judicial organ of the United Nations” (Charter, Art. 92). When
considering each request, it is mindful that it should not, in principle,
refuse to give an advisory opinion. In accordance with the consistent
jurisprudence of the Court, only “compelling reasons” could lead it to
such a refusal (Judgments of the Administrative Tribunal of the ILO
upon Complaints Made against Unesco, Advisory Opinion, I.C.J. Reports
1956, p. 86; Certain Expenses of the United Nations (Article 17, para-
graph 2, of the Charter), Advisory Opinion, I.C.J. Reports 1962, p. 155;
Legal Consequences for States of the Continued Presence of South Africa
in Namibia (South West Africa) notwithstanding Security Council Reso-
lution 276 (1970), Advisory Opinion, I.C.J. Reports 1971, p. 27; Applica-
tion for Review of Judgement No. 158 of the United Nations Administra-
tive Tribunal, Advisory Opinion, 1.C.J. Reports 1973, p. 183; Western
Sahara, Advisory Opinion, I1.C.J. Reports 1975, p. 21; and Applicability
of Article VI, Section 22, of the Convention on the Privileges and Immu-
nities of the United Nations, Advisory Opinion, 1.C.J. Reports 1989,
p. 191). There has been no refusal, based on the discretionary power of
the Court, to act upon a request for advisory opinion in the history of the
present Court; in the case concerning the Legality of the Use by a State
of Nuclear Weapons in Armed Conflict, the refusal to give the World
Health Organization the advisory opinion requested by it was justified by
the Court’s lack of jurisdiction in that case. The Permanent Court of
International Justice took the view on only one occasion that it could not
reply to a question put to it, having regard to the very particular circum-
stances of the case, among which were that the question directly con-
cerned an already existing dispute, one of the States parties to which was
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neither a party to the Statute of the Permanent Court nor a Member of
the League of Nations, objected to the proceedings, and refused to take
part in any way (Status of Eastern Carelia, P.C.1.J., Series B, No. 5).

15. Most of the reasons adduced in these proceedings in order to per-
suade the Court that in the exercise of its discretionary power it should
decline to render the opinion requested by General Assembly resolu-
tion 49/75K were summarized in the following statement made by one
State in the written proceedings:

“The question presented is vague and abstract, addressing complex
issues which are the subject of consideration among interested States
and within other bodies of the United Nations which have an express
mandate to address these matters. An opinion by the Court in regard
to the question presented would provide no practical assistance to
the General Assembly in carrying out its functions under the Char-
ter. Such an opinion has the potential of undermining progress
already made or being made on this sensitive subject and, therefore,
is contrary to the interests of the United Nations Organization.”
(United States of America, Written Statement, pp. 1-2; cf. pp. 3-7, II.
See also United Kingdom, Written Statement, pp. 9-20, paras. 2.23-
2.45; France, Written Statement, pp. 13-20, paras. 5-9; Finland,
Written Statement, pp. 1-2; Netherlands, Written Statement, pp. 3-4,
paras. 6-13; Germany, Written Statement, pp. 3-6, para. 2 (b).)

In contending that the question put to the Court is vague and abstract,
some States appeared to mean by this that there exists no specific dispute
on the subject-matter of the question. In order to respond to this argu-
ment, it is necessary to distinguish between requirements governing con-
tentious procedure and those applicable to advisory opinions. The pur-
pose of the advisory function is not to settle — at least directly —
disputes between States, but to offer legal advice to the organs and insti-
tutions requesting the opinion (cf. Interpretation of Peace Treaties with
Bulgaria, Hungary and Romania, First Phase, Advisory Opinion, I1.C.J.
Reports 1950, p. 71). The fact that the question put to the Court does not
relate to a specific dispute should consequently not lead the Court to
decline to give the opinion requested.

Moreover, it is the clear position of the Court that to contend that it
should not deal with a question couched in abstract terms is “a mere
affirmation devoid of any justification”, and that “the Court may give an
advisory opinion on any legal question, abstract or otherwise” (Condi-
tions of Admission of a State to Membership in the United Nations
(Article 4 of Charter), Advisory Opinion, 1948, 1.C.J. Reports 1947-1948,
p. 61; see also Effect of Awards of Compensation Made by the United
Nations Administrative Tribunal, Advisory Opinion, I.C.J. Reports 1954,
p. 51; and Legal Consequences for States of the Continued Presence of
South Africa in Namibia (South West Africa) notwithstanding Security
Council Resolution 276 (1970), Advisory Opinion, 1.C.J. Reports 1971,
p. 27, para. 40).
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Certain States have however expressed the fear that the abstract nature
of the question might lead the Court to make hypothetical or speculative
declarations outside the scope of its judicial function. The Court does not
consider that, in giving an advisory opinion in the present case, it would
necessarily have to write “scenarios”, to study various types of nuclear
weapons and to evaluate highly complex and controversial technological,
strategic and scientific information. The Court will simply address the
issues arising in all their aspects by applying the legal rules relevant to the
situation.

16. Certain States have observed that the General Assembly has not
explained to the Court for what precise purposes it seeks the advisory
opinion. Nevertheless, it is not for the Court itself to purport to decide
whether or not an advisory opinion is needed by the Assembly for the per-
formance of its functions. The General Assembly has the right to decide
for itself on the usefulness of an opinion in the light of its own needs.

Equally, once the Assembly has asked, by adopting a resolution, for an
advisory opinion on a legal question, the Court, in determining whether
there are any compelling reasons for it to refuse to give such an opinion,
will not have regard to the origins or to the political history of the
request, or to the distribution of votes in respect of the adopted resolution.

17. Tt has also been submitted that a reply from the Court in this case
might adversely affect disarmament negotiations and would, therefore,
be contrary to the interest of the United Nations. The Court is aware
that, no matter what might be its conclusions in any opinion it might
give, they would have relevance for the continuing debate on the matter
in the General Assembly and would present an additional element in the
negotiations on the matter. Beyond that, the effect of the opinion is a
matter of appreciation. The Court has heard contrary positions advanced
and there are no evident criteria by which it can prefer one assessment to
another. That being so, the Court cannot regard this factor as a compel-
ling reason to decline to exercise its jurisdiction.

18. Finally, it has been contended by some States that in answering the
question posed, the Court would be going beyond its judicial role and
would be taking upon itself a law-making capacity. It is clear that the
Court cannot legislate, and, in the circumstances of the present case, it is
not called upon to do so. Rather its task is to engage in its normal judi-
cial function of ascertaining the existence or otherwise of legal principles
and rules applicable to the threat or use of nuclear weapons. The conten-
tion that the giving of an answer to the question posed would require the
Court to legislate is based on a supposition that the present corpus juris is
devoid of relevant rules in this matter. The Court could not accede to this
argument; it states the existing law and does not legislate. This is so even
if, in stating and applying the law, the Court necessarily has to specify its
scope and sometimes note its general trend.
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19. In view of what is stated above, the Court concludes that it has the
authority to deliver an opinion on the question posed by the General
Assembly, and that there exist no “compelling reasons” which would lead
the Court to exercise its discretion not to do so.

An entirely different question is whether the Court, under the con-
straints placed upon it as a judicial organ, will be able to give a complete
answer to the question asked of it. However, that is a different matter
from a refusal to answer at all.

* » *

20. The Court must next address certain matters arising in relation to
the formulation of the question put to it by the General Assembly. The
English text asks: “Is the threat or use of nuclear weapons in any circum-
stance permitted under international law?” The French text of the ques-
tion reads as follows: “Est-il permis en droit international de recourir a la
menace ou a 'emploi d’armes nucléaires en toute circonstance?” It was
suggested that the Court was being asked by the General Assembly
whether it was permitted to have recourse to nuclear weapons in every
circumstance, and it was contended that such a question would inevitably
invite a simple negative answer.

The Court finds it unnecessary to pronounce on the possible diver-
gences between the English and French texts of the question posed. Its
real objective is clear: to determine the legality or illegality of the threat
or use of nuclear weapons.

21. The use of the word “permitted” in the question put by the Gen-
eral Assembly was criticized before the Court by certain States on the
ground that this implied that the threat or the use of nuclear weapons
would only be permissible if authorization could be found in a treaty pro-
vision or in customary international law. Such a starting point, those
States submitted, was incompatible with the very basis of international
law, which rests upon the principles of sovereignty and consent; accord-
ingly, and contrary to what was implied by use of the word “permitted”,
States are free to threaten or use nuclear weapons unless it can be shown
that they are bound not to do so by reference to a prohibition in either
treaty law or customary international law. Support for this contention
was found in dicta of the Permanent Court of International Justice in the
“Lotus” case that “restrictions upon the independence of States cannot
.. . be presumed” and that international law leaves to States “a wide
measure of discretion which is only limited in certain cases by prohibitive
rules” (P.C.1.J., Series A, No. 10, pp. 18 and 19). Reliance was also
placed on the dictum of the present Court in the case concerning Military
and Paramilitary Activities in and against Nicaragua (Nicaragua
v. United States of America) that:

“in international law there are no rules, other than such rules as may
be accepted by the State concerned, by treaty or otherwise, whereby
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the level of armaments of a sovereign State can be limited” (L. C.J.
Reports 1986, p. 135, para. 269).

For other States, the invocation of these dicta in the “Lotus” case was
inapposite; their status in contemporary international law and applica-
bility in the very different circumstances of the present case were chal-
lenged. It was also contended that the above-mentioned dictum of
the present Court was directed to the possession of armaments and was
irrelevant to the threat or use of nuclear weapons.

Finally, it was suggested that, were the Court to answer the question
put by the Assembly, the word “permitted” should be replaced by “pro-
hibited”.

22. The Court notes that the nuclear-weapon States appearing before
it either accepted, or did not dispute, that their independence to act was
indeed restricted by the principles and rules of international law, more
particularly humanitarian law (see below, paragraph 86), as did the other
States which took part in the proceedings.

Hence, the argument concerning the legal conclusions to be drawn
from the use of the word “permitted”, and the questions of burden of
proof to which it was said to give rise, are without particular significance
for the disposition of the issues before the Court.

* ok

23. In seeking to answer the question put to it by the General
Assembly, the Court must decide, after consideration of the great
corpus of international law norms available to it, what might be the
relevant applicable law.

*

24. Some of the proponents of the illegality of the use of nuclear
weapons have argued that such use would violate the right to life as guar-
anteed in Article 6 of the International Covenant on Civil and Political
Rights, as well as in certain regional instruments for the protection of
human rights. Article 6, paragraph 1, of the International Covenant pro-
vides as follows: “Every human being has the inherent right to life. This
right shall be protected by law. No one shall be arbitrarily deprived of his
life.”

In reply, others contended that the International Covenant on Civil
and Political Rights made no mention of war or weapons, and it had
never been envisaged that the legality of nuclear weapons was regulated
by that instrument. It was suggested that the Covenant was directed to
the protection of human rights in peacetime, but that questions relating
to unlawful loss of life in hostilities were governed by the law applicable
in armed conflict.
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25. The Court observes that the protection of the International Cov-
enant of Civil and Political Rights does not cease in times of war, except
by operation of Article 4 of the Covenant whereby certain provisions
may be derogated from in a time of national emergency. Respect for the
right to life is not, however, such a provision. In principle, the right not
arbitrarily to be deprived of one’s life applies also in hostilities. The test
of what is an arbitrary deprivation of life, however, then falls to be deter-
mined by the applicable lex specialis, namely, the law applicable in
armed conflict which is designed to regulate the conduct of hostilities.
Thus whether a particular loss of life, through the use of a certain
weapon in warfare, is to be considered an arbitrary deprivation of life
contrary to Article 6 of the Covenant, can only be decided by reference to
the law applicable in armed conflict and not deduced from the terms of
the Covenant itself.

26. Some States also contended that the prohibition against genocide,
contained in the Convention of 9 December 1948 on the Prevention and
Punishment of the Crime of Genocide, is a relevant rule of customary
international law which the Court must apply. The Court recalls that in
Article 1T of the Convention genocide is defined as

“any of the following acts committed with intent to destroy, in

whole or in part, a national, ethnical, racial or religious group, as

such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the
group;

(c) Deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.”

It was maintained before the Court that the number of deaths occasioned
by the use of nuclear weapons would be enormous; that the victims could,
in certain cases, include persons of a particular national, ethnic, racial or
religious group; and that the intention to destroy such groups could be
inferred from the fact that the user of the nuclear weapon would have
omitted to take account of the well-known effects of the use of such weapons.

The Court would point out in that regard that the prohibition of geno-
cide would be pertinent in this case if the recourse to nuclear weapons did
indeed entail the element of intent, towards a group as such, required by
the provision quoted above. In the view of the Court, it would only be
possible to arrive at such a conclusion after having taken due account of
the circumstances specific to each case.
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27. In both their written and oral statements, some States furthermore
argued that any use of nuclear weapons would be unlawful by reference
to existing norms relating to the safeguarding and protection of the envi-
ronment, in view of their essential importance.

Specific references were made to various existing international treaties
and instruments. These included Additional Protocol I of 1977 to the
Geneva Conventions of 1949, Article 35, paragraph 3, of which prohibits
the employment of “methods or means of warfare which are intended, or
may be expected, to cause widespread, long-term and severe damage to
the natural environment”; and the Convention of 18 May 1977 on the
Prohibition of Military or Any Other Hostile Use of Environmental
Modification Techniques, which prohibits the use of weapons which have
“widespread, long-lasting or severe effects” on the environment (Art. 1).
Also cited were Principle 21 of the Stockholm Declaration of 1972 and
Principle 2 of the Rio Declaration of 1992 which express the common
conviction of the States concerned that they have a duty

“to ensure that activities within their jurisdiction or control do not
cause damage to the environment of other States or of areas beyond
the limits of national jurisdiction”.

These instruments and other provisions relating to the protection and
safeguarding of the environment were said to apply at all times, in war as
well as in peace, and it was contended that they would be violated by the
use of nuclear weapons whose consequences would be widespread and
would have transboundary effects.

28. Other States questioned the binding legal quality of these precepts
of environmental law; or, in the context of the Convention on the Pro-
hibition of Military or Any Other Hostile Use of Environmental Modi-
fication Techniques, denied that it was concerned at all with the use of
nuclear weapons in hostilities; or, in the case of Additional Protocol I,
denied that they were generally bound by its terms, or recalled that they
had reserved their position in respect of Article 35, paragraph 3, thereof.

It was also argued by some States that the principal purpose of envi-
ronmental treaties and norms was the protection of the environment in
time of peace. It was said that those treaties made no mention of nuclear
weapons. It was also pointed out that warfare in general, and nuclear
warfare in particular, were not mentioned in their texts and that it would
be destabilizing to the rule of law and to confidence in international
negotiations if those treaties were now interpreted in such a way as to
prohibit the use of nuclear weapons.

29. The Court recognizes that the environment is under daily threat
and that the use of nuclear weapons could constitute a catastrophe for
the environment. The Court also recognizes that the environment is not
an abstraction but represents the living space, the quality of life and
the very health of human beings, including generations unborn. The
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existence of the general obligation of States to ensure that activities
within their jurisdiction and control respect the environment of other
States or of areas beyond national control is now part of the corpus
of international law relating to the environment.

30. However, the Court is of the view that the issue is not whether the
treaties relating to the protection of the environment are or are not appli-
cable during an armed conflict, but rather whether the obligations
stemming from these treaties were intended to be obligations of total
restraint during military conflict.

The Court does not consider that the treaties in question could have
intended to deprive a State of the exercise of its right of self-defence
under international law because of its obligations to protect the environ-
ment. Nonetheless, States must take environmental considerations into
account when assessing what is necessary and proportionate in the pur-
suit of legitimate military objectives. Respect for the environment is one
of the elements that go to assessing whether an action is in conformity
with the principles of necessity and proportionality.

This approach is supported, indeed, by the terms of Principle 24 of the
Rio Declaration, which provides that:

“Warfare is inherently destructive of sustainable development.
States shall therefore respect international law providing protection
for the environment in times of armed conflict and cooperate in its
further development, as necessary.”

31. The Court notes furthermore that Articles 35, paragraph 3, and 55
of Additional Protocol I provide additional protection for the environ-
ment. Taken together, these provisions embody a general obligation to
protect the natural environment against widespread, long-term and severe
environmental damage; the prohibition of methods and means of war-
fare which are intended, or may be expected, to cause such damage; and
the prohibition of attacks against the natural environment by way of
reprisals.

These are powerful constraints for all the States having subscribed to
these provisions.

32. General Assembly resolution 47/37 of 25 November 1992 on the
“Protection of the Environment in Times of Armed Conflict” is also of
interest in this context. It affirms the general view according to which
environmental considerations constitute one of the elements to be taken
into account in the implementation of the principles of the law applicable
in armed conflict: it states that “destruction of the environment, not jus-
tified by military necessity and carried out wantonly, is clearly contrary
to existing international law”. Addressing the reality that certain instru-
ments are not yet binding on all States, the General Assembly in this
resolution “/a/ppeals to all States that have not yet done so to consider
becoming parties to the relevant international conventions”.
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In its recent Order in the Request for an Examination of the Situation
in Accordance with Paragraph 63 of the Court’s Judgment of 20 Decem-
ber 1974 in the Nuclear Tests (New Zealand v. France) Case, the Court
stated that its conclusion was “without prejudice to the obligations of
States to respect and protect the natural environment” (Order of 22 Sep-
tember 1995, 1.C.J. Reports 1995, p. 306, para. 64). Although that state-
ment was made in the context of nuclear testing, it naturally also applies
to the actual use of nuclear weapons in armed conflict.

33. The Court thus finds that while the existing international law
relating to the protection and safeguarding of the environment does not
specifically prohibit the use of nuclear weapons, it indicates important
environmental factors that are properly to be taken into account
in the context of the implementation of the principles and rules of the law
applicable in armed conflict.

*

34. In the light of the foregoing the Court concludes that the most
directly relevant applicable law governing the question of which it was
seised, is that relating to the use of force enshrined in the United Nations
Charter and the law applicable in armed conflict which regulates the con-
duct of hostilities, together with any specific treaties on nuclear weapons
that the Court might determine to be relevant.

* ok

35. In applying this law to the present case, the Court cannot how-
ever fail to take into account certain unique characteristics of nuclear
weapons.

The Court has noted the definitions of nuclear weapons contained in
various treaties and accords. It also notes that nuclear weapons are
explosive devices whose energy results from the fusion or fission of the
atom. By its very nature, that process, in nuclear weapons as they exist
today, releases not only immense quantities of heat and energy, but also
powerful and prolonged radiation. According to the material before the
Court, the first two causes of damage are vastly more powerful than the
damage caused by other weapons, while the phenomenon of radiation is
said to be peculiar to nuclear weapons. These characteristics render the
nuclear weapon potentially catastrophic. The destructive power of
nuclear weapons cannot be contained in either space or time. They have
the potential to destroy all civilization and the entire ecosystem of the
planet.

The radiation released by a nuclear explosion would affect health,
agriculture, natural resources and demography over a very wide area.
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Further, the use of nuclear weapons would be a serious danger to future
generations. Ionizing radiation has the potential to damage the future
environment, food and marine ecosystem, and to cause genetic defects
and illness in future generations.

36. In consequence, in order correctly to apply to the present case the
Charter law on the use of force and the law applicable in armed conflict,
in particular humanitarian law, it is imperative for the Court to take
account of the unique characteristics of nuclear weapons, and in particu-
lar their destructive capacity, their capacity to cause untold human suf-
fering, and their ability to cause damage to generations to come.

37. The Court will now address the question of the legality or illegality
of recourse to nuclear weapons in the light of the provisions of the Char-
ter relating to the threat or use of force.

38. The Charter contains several provisions relating to the threat and
use of force. In Article 2, paragraph 4, the threat or use of force against
the territorial integrity or political independence of another State or in
any other manner inconsistent with the purposes of the United Nations is
prohibited. That paragraph provides:

“All Members shall refrain in their international relations from
the threat or use of force against the territorial integrity or political
independence of any State, or in any other manner inconsistent with
the Purposes of the United Nations.”

This prohibition of the use of force is to be considered in the light of
other relevant provisions of the Charter. In Article 51, the Charter
recognizes the inherent right of individual or collective self-defence if
an armed attack occurs. A further lawful use of force is envisaged in
Article 42, whereby the Security Council may take military enforcement
measures in conformity with Chapter VII of the Charter.

39. These provisions do not refer to specific weapons. They apply to
any use of force, regardless of the weapons employed. The Charter
neither expressly prohibits, nor permits, the use of any specific weapon,
including nuclear weapons. A weapon that is already unlawful per se,
whether by treaty or custom, does not become lawful by reason of its
being used for a legitimate purpose under the Charter.

40. The entitlement to resort to self-defence under Article 51 is subject

to certain constraints. Some of these constraints are inherent in the very
concept of self-defence. Other requirements are specified in Article 51.
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41. The submission of the exercise of the right of self-defence to the
conditions of necessity and proportionality is a rule of customary inter-
national law. As the Court stated in the case concerning Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America): there is a “specific rule whereby self-defence would
warrant only measures which are proportional to the armed attack and
necessary to respond to it, a rule well established in customary inter-
national law” (1.C.J. Reports 1986, p. 94, para. 176). This dual condition
applies equally to Article 51 of the Charter, whatever the means of force
employed.

42. The proportionality principle may thus not in itself exclude the use
of nuclear weapons in self-defence in all circumstances. But at the same
time, a use of force that is proportionate under the law of self-defence,
must, in order to be lawful, also meet the requirements of the law appli-
cable in armed conflict which comprise in particular the principles and
rules of humanitarian law.

43. Certain States have in their written and oral pleadings suggested
that in the case of nuclear weapons, the condition of proportionality
must be evaluated in the light of still further factors. They contend that
the very nature of nuclear weapons, and the high probability of an esca-
lation of nuclear exchanges, mean that there is an extremely strong risk
of devastation. The risk factor is said to negate the possibility of the con-
dition of proportionality being complied with. The Court does not find it
necessary to embark upon the quantification of such risks; nor does it
need to enquire into the question whether tactical nuclear weapons exist
which are sufficiently precise to limit those risks: it suffices for the Court
to note that the very nature of all nuclear weapons and the profound
risks associated therewith are further considerations to be borne in mind
by States believing they can exercise a nuclear response in self-defence in
accordance with the requirements of proportionality.

44. Beyond the conditions of necessity and proportionality, Article 51
specifically requires that measures taken by States in the exercise of the
right of self-defence shall be immediately reported to the Security Coun-
cil; this article further provides that these measures shall not in any way
affect the authority and responsibility of the Security Council under the
Charter to take at any time such action as it deems necessary in order to
maintain or restore international peace and security. These requirements
of Article 51 apply whatever the means of force used in self-defence.

45. The Court notes that the Security Council adopted on 11 April
1995, in the context of the extension of the Treaty on the Non-Prolifera-
tion of Nuclear Weapons, resolution 984 (1995) by the terms of which, on
the one hand, it

“[t]akes note with appreciation of the statements made by each
of the nuclear-weapon States (S8/1995/261, S/1995/262, S/1995/263,
S/1995/264, S/1995/265), in which they give security assurances
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against the use of nuclear weapons to non-nuclear-weapon States
that are Parties to the Treaty on the Non-Proliferation of Nuclear
Weapons”,

and, on the other hand, it

“[w]Jelcomes the intention expressed by certain States that they will
provide or support immediate assistance, in accordance with the
Charter, to any non-nuclear-weapon State Party to the Treaty on the
Non-Proliferation of Nuclear Weapons that is a victim of an act of,
or an object of a threat of, aggression in which nuclear weapons are
used”.

46. Certain States asserted that the use of nuclear weapons in the con-
duct of reprisals would be lawful. The Court does not have to examine, in
this context, the question of armed reprisals in time of peace, which are
considered to be unlawful. Nor does it have to pronounce on the ques-
tion of belligerent reprisals save to observe that in any case any right of
recourse to such reprisals would, like self-defence, be governed inter alia
by the principle of proportionality.

47. In order to lessen or eliminate the risk of unlawful attack, States
sometimes signal that they possess certain weapons to use in self-defence
against any State violating their territorial integrity or political inde-
pendence. Whether a signalled intention to use force if certain events
occur is or is not a “threat” within Article 2, paragraph 4, of the Charter
depends upon various factors. If the envisaged use of force is itself un-
lawful, the stated readiness to use it would be a threat prohibited under
Article 2, paragraph 4. Thus it would be illegal for a State to threaten
force to secure territory from another State, or to cause it to follow or
not follow certain political or economic paths. The notions of “threat”
and “use” of force under Article 2, paragraph 4, of the Charter stand
together in the sense that if the use of force itself in a given case is illegal
— for whatever reason — the threat to use such force will likewise be
illegal. In short, if it is to be lawful, the declared readiness of a State to
use force must be a use of force that is in conformity with the Charter.
For the rest, no State — whether or not it defended the policy of deter-
rence — suggested to the Court that it would be lawful to threaten to use
force if the use of force contemplated would be illegal.

48. Some States put forward the argument that possession of nuclear
weapons is itself an unlawful threat to use force. Possession of nuclear
weapons may indeed justify an inference of preparedness to use them. In
order to be effective, the policy of deterrence, by which those States pos-
sessing or under the umbrella of nuclear weapons seek to discourage mili-
tary aggression by demonstrating that it will serve no purpose, necessi-
tates that the intention to use nuclear weapons be credible. Whether this
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is a “threat” contrary to Article 2, paragraph 4, depends upon whether
the particular use of force envisaged would be directed against the terri-
torial integrity or political independence of a State, or against the Pur-
poses of the United Nations or whether, in the event that it were
intended as a means of defence, it would necessarily violate the principles
of necessity and proportionality. In any of these circumstances the use of
force, and the threat to use it, would be unlawful under the law of the
Charter.

49. Moreover, the Security Council may take enforcement measures
under Chapter VII of the Charter. From the statements presented to it
the Court does not consider it necessary to address questions which
might, in a given case, arise from the application of Chapter VII.

50. The terms of the question put to the Court by the General Assem-
bly in resolution 49/75K could in principle also cover a threat or use of
nuclear weapons by a State within its own boundaries. However, this
particular aspect has not been dealt with by any of the States which
addressed the Court orally or in writing in these proceedings. The Court
finds that it is not called upon to deal with an internal use of nuclear
weapons.

* * *

51. Having dealt with the Charter provisions relating to the threat or
use of force, the Court will now turn to the law applicable in situations of
armed conflict. It will first address the question whether there are specific
rules in international law regulating the legality or illegality of recourse to
nuclear weapons per se; it will then examine the question put to it in the
light of the law applicable in armed conflict proper, i.e. the principles and
rules of humanitarian law applicable in armed conflict, and the law of
neutrality.

* &

52. The Court notes by way of introduction that international custom-
ary and treaty law does not contain any specific prescription authorizing
the threat or use of nuclear weapons or any other weapon in general or in
certain circumstances, in particular those of the exercise of legitimate self-
defence. Nor, however, is there any principle or rule of international law
which would make the legality of the threat or use of nuclear weapons or
of any other weapons dependent on a specific authorization. State prac-
tice shows that the illegality of the use of certain weapons as such does
not result from an absence of authorization but, on the contrary, is
formulated in terms of prohibition.
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53. The Court must therefore now examine whether there is any pro-
hibition of recourse to nuclear weapons as such; it will first ascertain
whether there is a conventional prescription to this effect.

54. In this regard, the argument has been advanced that nuclear
weapons should be treated in the same way as poisoned weapons. In that
case, they would be prohibited under:

(a) the Second Hague Declaration of 29 July 1899, which prohibits “the
use of projectiles the object of which is the diffusion of asphyxiating
or deleterious gases”;

(b) Article 23 (a) of the Regulations respecting the laws and customs of
war on land annexed to the Hague Convention IV of 18 October
1907, whereby “it is especially forbidden: . . . to employ poison or
poisoned weapons”; and

(¢) the Geneva Protocol of 17 June 1925 which prohibits “the use in war
of asphyxiating, poisonous or other gases, and of all analogous
liquids, materials or devices”.

55. The Court will observe that the Regulations annexed to the Hague
Convention IV do not define what is to be understood by “poison or
poisoned weapons” and that different interpretations exist on the issue.
Nor does the 1925 Protocol specify the meaning to be given to the term
“analogous materials or devices”. The terms have been understood, in
the practice of States, in their ordinary sense as covering weapons whose
prime, or even exclusive, effect is to poison or asphyxiate. This practice is
clear, and the parties to those instruments have not treated them as refer-
ring to nuclear weapons.

56. In view of this, it does not seem to the Court that the use of
nuclear weapons can be regarded as specifically prohibited on the basis of
the above-mentioned provisions of the Second Hague Declaration of
1899, the Regulations annexed to the Hague Convention IV of 1907 or
the 1925 Protocol (see paragraph 54 above).

57. The pattern until now has been for weapons of mass destruction to
be declared illegal by specific instruments. The most recent such instru-
ments are the Convention of 10 April 1972 on the Prohibition of the
Development, Production and Stockpiling of Bacteriological (Biological)
and Toxin Weapons and on Their Destruction — which prohibits the
possession of bacteriological and toxic weapons and reinforces the pro-
hibition of their use — and the Convention of 13 January 1993 on the
Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on Their Destruction — which prohibits all use
of chemical weapons and requires the destruction of existing stocks. Each
of these instruments has been negotiated and adopted in its own context
and for its own reasons. The Court does not find any specific prohibition
of recourse to nuclear weapons in treaties expressly prohibiting the use of
certain weapons of mass destruction.

58. In the last two decades, a great many negotiations have been con-
ducted regarding nuclear weapons; they have not resulted in a treaty of
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general prohibition of the same kind as for bacteriological and chemical
weapons. However, a number of specific treaties have been concluded in
order to limit:

(a)

(b)

(¢)

he acquisition, manufacture and possession of nuclear weapons
(Peace Treaties of 10 February 1947; State Treaty for the Re-estab-
ishment of an Independent and Democratic Austria of 15 May
955; Treaty of Tlatelolco of 14 February 1967 for the Prohibition
of Nuclear Weapons in Latin America, and its Additional Proto-
cols; Treaty of 1 July 1968 on the Non-Proliferation of Nuclear
Weapons; Treaty of Rarotonga of 6 August 1985 on the Nuclear-
Weapon-Free Zone of the South Pacific, and its Protocols; Treaty of
2 September 1990 on the Final Settlement with respect to Germany);
he deployment of nuclear weapons (Antarctic Treaty of 1 December
959; Treaty of 27 January 1967 on Principles Governing the Activi-
ties of States in the Exploration and Use of Outer Space, including
the Moon and Other Celestial Bodies; Treaty of Tlatelolco of 14 Feb-
ruary 1967 for the Prohibition of Nuclear Weapons in Latin America,
and its Additional Protocols; Treaty of 11 February 1971 on the
Prohibition of the Emplacement of Nuclear Weapons and Other
Weapons of Mass Destruction on the Sea-Bed and the Ocean Floor
and in the Subsoil Thereof; Treaty of Rarotonga of 6 August 1985
on the Nuclear-Weapon-Free Zone of the South Pacific, and its Pro-
tocols); and

the testing of nuclear weapons (Antarctic Treaty of 1 December
1959; Treaty of 5 August 1963 Banning Nuclear Weapon Tests in
the Atmosphere, in Outer Space and under Water; Treaty of 27 Jan-
uary 1967 on Principles Governing the Activities of States in the
Exploration and Use of Outer Space, including the Moon and Other
Celestial Bodies; Treaty of Tlatelolco of 14 February 1967 for the
Prohibition of Nuclear Weapons in Latin America, and its Addi-
tional Protocols; Treaty of Rarotonga of 6 August 1985 on the
Nuclear-Weapon-Free Zone of the South Pacific, and its Protocols).

59. Recourse to nuclear weapons is directly addressed by two of these
Conventions and also in connection with the indefinite extension of the
Treaty on the Non-Proliferation of Nuclear Weapons of 1968:

(a)

27

the Treaty of Tlatelolco of 14 February 1967 for the Prohibition of
Nuclear Weapons in Latin America prohibits, in Article 1, the use of
nuclear weapons by the Contracting Parties. It further includes an
Additional Protocol II open to nuclear-weapon States outside the
region, Article 3 of which provides:

“The Governments represented by the undersigned Plenipo-
tentiaries also undertake not to use or threaten to use nuclear
weapons against the Contracting Parties of the Treaty for the
Prohibition of Nuclear Weapons in Latin America.”
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The Protocol was signed and ratified by the five nuclear-weapon
States. Its ratification was accompanied by a variety of declarations.
The United Kingdom Government, for example, stated that “in the
event of any act of aggression by a Contracting Party to the Treaty
in which that Party was supported by a nuclear-weapon State”, the
United Kingdom Government would “be free to reconsider the
extent to which they could be regarded as committed by the provi-
sions of Additional Protocol II”. The United States made a similar
statement. The French Government, for its part, stated that it “inter-
prets the undertaking made in article 3 of the Protocol as being with-
out prejudice to the full exercise of the right of self-defence con-
firmed by Article 51 of the Charter”. China reaffirmed its commit-
ment not to be the first to make use of nuclear weapons. The Soviet
Union reserved “the right to review” the obligations imposed upon it
by Additional Protocol II, particularly in the event of an attack by a
State party either “in support of a nuclear-weapon State or jointly
with that State”. None of these statements drew comment or objec-
tion from the parties to the Treaty of Tlatelolco.

the Treaty of Rarotonga of 6 August 1985 establishes a South
Pacific Nuclear Free Zone in which the Parties undertake not to
manufacture, acquire or possess any nuclear explosive device
(Art. 3). Unlike the Treaty of Tlatelolco, the Treaty of Rarotonga
does not expressly prohibit the use of such weapons. But such a pro-
hibition is for the States parties the necessary consequence of the
prohibitions stipulated by the Treaty. The Treaty has a number of
protocols. Protocol 2, open to the five nuclear-weapon States, speci-
fies in its Article 1 that:

“Each Party undertakes not to use or threaten to use any
nuclear explosive device against:

(a) Parties to the Treaty; or

(b) any territory within the South Pacific Nuclear Free Zone for
which a State that has become a Party to Protocol 1 is inter-
nationally responsible.”

China and Russia are parties to that Protocol. In signing it, China
and the Soviet Union each made a declaration by which they reserved
the “right to reconsider” their obligations under the said Protocol;
the Soviet Union also referred to certain circumstances in which it
would consider itself released from those obligations. France, the
United Kingdom and the United States, for their part, signed Pro-
tocol 2 on 25 March 1996, but have not yet ratified it. On that occa-
sion, France declared, on the one hand, that no provision in that
Protocol “shall impair the full exercise of the inherent right of self-
defence provided for in Article 51 of the . . . Charter” and, on the
other hand, that “the commitment set out in Article 1 of [that] Pro-
tocol amounts to the negative security assurances given by France to
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non-nuclear-weapon States which are parties to the Treaty on . . .
Non-Proliferation”, and that “these assurances shall not apply to
States which are not parties” to that Treaty. For its part, the United
Kingdom made a declaration setting out the precise circumstances in
which it “will not be bound by [its] undertaking under Article 1” of
the Protocol.

as to the Treaty on the Non-Proliferation of Nuclear Weapons, at
the time of its signing in 1968 the United States, the United King-
dom and the USSR gave various security assurances to the non-
nuclear-weapon States that were parties to the Treaty. In resolu-
tion 255 (1968) the Security Council took note with satisfaction of
the intention expressed by those three States to

“provide or support immediate assistance, in accordance with the
Charter, to any non-nuclear-weapon State Party to the Treaty on
the Non-Proliferation . . . that is a victim of an act of, or an object
of a threat of, aggression in which nuclear weapons are used”.

On the occasion of the extension of the Treaty in 1995, the five
nuclear-weapon States gave their non-nuclear-weapon partners, by
means of separate unilateral statements on 5 and 6 April 1995,
positive and negative security assurances against the use of such
weapons. All the five nuclear-weapon States first undertook not to
use nuclear weapons against non-nuclear-weapon States that were
parties to the Treaty on the Non-Proliferation of Nuclear Weap-
ons. However, these States, apart from China, made an exception
in the case of an invasion or any other attack against them, their
territories, armed forces or allies, or on a State towards which they
had a security commitment, carried out or sustained by a non-
nuclear-weapon State party to the Non-Proliferation Treaty in
association or alliance with a nuclear-weapon State. Each of the
nuclear-weapon States further undertook, as a permanent member
of the Security Council, in the event of an attack with the use of
nuclear weapons, or threat of such attack, against a non-nuclear-
weapon State, to refer the matter to the Security Council without
delay and to act within it in order that it might take immediate
measures with a view to supplying, pursuant to the Charter, the
necessary assistance to the victim State (the commitments assumed
comprising minor variations in wording). The Security Council, in
unanimously adopting resolution 984 (1995) of 11 April 1995, cited
above, took note of those statements with appreciation. It also
recognized

“that the nuclear-weapon State permanent members of the Secu-
rity Council will bring the matter immediately to the attention of
the Council and seek Council action to provide, in accordance
with the Charter, the necessary assistance to the State victim”;
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and welcomed the fact that

“the intention expressed by certain States that they will provide or
support immediate assistance, in accordance with the Charter, to
any non-nuclear-weapon State Party to the Treaty on the Non-
Proliferation of Nuclear Weapons that is a victim of an act of, or
an object of a threat of, aggression in which nuclear weapons are
used”.

60. Those States that believe that recourse to nuclear weapons is illegal
stress that the conventions that include various rules providing for the
limitation or elimination of nuclear weapons in certain areas (such as the
Antarctic Treaty of 1959 which prohibits the deployment of nuclear
weapons in the Antarctic, or the Treaty of Tlatelolco of 1967 which cre-
ates a nuclear-weapon-free zone in Latin America) or the conventions
that apply certain measures of control and limitation to the existence of
nuclear weapons (such as the 1963 Partial Test-Ban Treaty or the Treaty
on the Non-Proliferation of Nuclear Weapons) all set limits to the use of
nuclear weapons. In their view, these treaties bear witness, in their own
way, to the emergence of a rule of complete legal prohibition of all uses
of nuclear weapons.

61. Those States who defend the position that recourse to nuclear
weapons is legal in certain circumstances see a logical contradiction in
reaching such a conclusion. According to them, those Treaties, such as
the Treaty on the Non-Proliferation of Nuclear Weapons, as well as
Security Council resolutions 255 (1968) and 984 (1995) which take note
of the security assurances given by the nuclear-weapon States to the non-
nuclear-weapon States in relation to any nuclear aggression against the
latter, cannot be understood as prohibiting the use of nuclear weapons,
and such a claim is contrary to the very text of those instruments. For
those who support the legality in certain circumstances of recourse to
nuclear weapons, there is no absolute prohibition against the use of such
weapons. The very logic and construction of the Treaty on the Non-Pro-
liferation of Nuclear Weapons, they assert, confirm this. This Treaty,
whereby, they contend, the possession of nuclear weapons by the five
nuclear-weapon States has been accepted, cannot be seen as a treaty ban-
ning their use by those States; to accept the fact that those States possess
nuclear weapons is tantamount to recognizing that such weapons may be
used in certain circumstances. Nor, they contend, could the security
assurances given by the nuclear-weapon States in 1968, and more recently
in connection with the Review and Extension Conference of the Parties
to the Treaty on the Non-Proliferation of Nuclear Weapons in 1995,
have been conceived without its being supposed that there were circum-
stances in which nuclear weapons could be used in a lawful manner. For
those who defend the legality of the use, in certain circumstances, of
nuclear weapons, the acceptance of those instruments by the different
non-nuclear-weapon States confirms and reinforces the evident logic
upon which those instruments are based.
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62. The Court notes that the treaties dealing exclusively with acquisi-
tion, manufacture, possession, deployment and testing of nuclear
weapons, without specifically addressing their threat or use, certainly
point to an increasing concern in the international community with these
weapons; the Court concludes from this that these treaties could there-
fore be seen as foreshadowing a future general prohibition of the use
of such weapons, but they do not constitute such a prohibition by them-
selves. As to the treaties of Tlatelolco and Rarotonga and their Protocols,
and also the declarations made in connection with the indefinite extension
of the Treaty on the Non-Proliferation of Nuclear Weapons, it emerges
from these instruments that:

(a) a number of States have undertaken not to use nuclear weapons in
specific zones (Latin America; the South Pacific) or against certain
other States (non-nuclear-weapon States which are parties to the
Treaty on the Non-Proliferation of Nuclear Weapons);

(b) nevertheless, even within this framework, the nuclear-weapon States
have reserved the right to use nuclear weapons in certain circum-
stances; and

(c) these reservations met with no objection from the parties to the
Tlatelolco or Rarotonga Treaties or from the Security Council.

63. These two treaties, the security assurances given in 1995 by the
nuclear-weapon States and the fact that the Security Council took note of
them with satisfaction, testify to a growing awareness of the need to
liberate the community of States and the international public from the
dangers resulting from the existence of nuclear weapons. The Court more-
over notes the signing, even more recently, on 15 December 1995, at
Bangkok, of a Treaty on the Southeast Asia Nuclear-Weapon-Free Zone,
and on 11 April 1996, at Cairo, of a treaty on the creation of a nuclear-
weapons-free zone in Africa. It does not, however, view these elements as
amounting to a comprehensive and universal conventional prohibition
on the use, or the threat of use, of those weapons as such.

*

64. The Court will now turn to an examination of customary interna-
tional law to determine whether a prohibition of the threat or use of
nuclear weapons as such flows from that source of law. As the Court has
stated, the substance of that law must be “looked for primarily in the
actual practice and opinio juris of States” (Continental Shelf (Libyan
Arab Jamahiriya/Malta), Judgment, 1.C.J. Reports 1985, p. 29,
para. 27).

65. States which hold the view that the use of nuclear weapons is ille-
gal have endeavoured to demonstrate the existence of a customary rule
prohibiting this use. They refer to a consistent practice of non-utilization
of nuclear weapons by States since 1945 and they would see in that prac-
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tice the expression of an opinio juris on the part of those who possess
such weapons.

66. Some other States, which assert the legality of the threat and use of
nuclear weapons in certain circumstances, invoked the doctrine and prac-
tice of deterrence in support of their argument. They recall that they have
always, in concert with certain other States, reserved the right to use
those weapons in the exercise of the right to self-defence against an
armed attack threatening their vital security interests. In their view, if
nuclear weapons have not been used since 1945, it is not on account of an
existing or nascent custom but merely because circumstances that might
Jjustify their use have fortunately not arisen.

67. The Court does not intend to pronounce here upon the practice
known as the “policy of deterrence”. It notes that it is a fact that a
number of States adhered to that practice during the greater part of the
Cold War and continue to adhere to it. Furthermore, the members of the
international community are profoundly divided on the matter of whether
non-recourse to nuclear weapons over the past 50 years constitutes the
expression of an opinio juris. Under these circumstances the Court does
not consider itself able to find that there is such an opinio juris.

68. According to certain States, the important series of General Assem-
bly resolutions, beginning with resolution 1653 (XVI) of 24 November
1961, that deal with nuclear weapons and that affirm, with consistent
regularity, the illegality of nuclear weapons, signify the existence of a
rule of international customary law which prohibits recourse to those
weapons. According to other States, however, the resolutions in question
have no binding character on their own account and are not declaratory
of any customary rule of prohibition of nuclear weapons; some of these
States have also pointed out that this series of resolutions not only did
not meet with the approval of all of the nuclear-weapon States but of
many other States as well.

69. States which consider that the use of nuclear weapons is illegal
indicated that those resolutions did not claim to create any new rules, but
were confined to a confirmation of customary law relating to the prohibi-
tion of means or methods of warfare which, by their use, overstepped the
bounds of what is permissible in the conduct of hostilities. In their view,
the resolutions in question did no more than apply to nuclear weapons
the existing rules of international law applicable in armed conflict; they
were no more than the “envelope” or instrumentum containing certain
pre-existing customary rules of international law. For those States it is
accordingly of little importance that the instrumentum should have occa-
sioned negative votes, which cannot have the effect of obliterating those
customary rules which have been confirmed by treaty law.

70. The Court notes that General Assembly resolutions, even if they
are not binding, may sometimes have normative value. They can, in cer-
tain circumstances, provide evidence important for establishing the exist-
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ence of a rule or the emergence of an opinio juris. To establish whether
this is true of a given General Assembly resolution, it is necessary to look
at its content and the conditions of its adoption; it is also necessary to see
whether an opinio juris exists as to its normative character. Or a series of
resolutions may show the gradual evolution of the opinio juris required
for the establishment of a new rule.

71. Examined in their totality, the General Assembly resolutions put
before the Court declare that the use of nuclear weapons would be “a
direct violation of the Charter of the United Nations”; and in certain for-
mulations that such use “should be prohibited”. The focus of these reso-
lutions has sometimes shifted to diverse related matters; however, several
of the resolutions under consideration in the present case have been
adopted with substantial numbers of negative votes and abstentions;
thus, although those resolutions are a clear sign of deep concern regard-
ing the problem of nuclear weapons, they still fall short of establish-
ing the existence of an opinio juris on the illegality of the use of such
weapons.

72. The Court further notes that the first of the resolutions of the Gen-
eral Assembly expressly proclaiming the illegality of the use of nuclear
weapons, resolution 1653 (XVI) of 24 November 1961 (mentioned in sub-
sequent resolutions), after referring to certain international declarations
and binding agreements, from the Declaration of St. Petersburg of 1868
to the Geneva Protocol of 1925, proceeded to qualify the legal nature of
nuclear weapons, determine their effects, and apply general rules of cus-
tomary international law to nuclear weapons in particular. That applica-
tion by the General Assembly of general rules of customary law to the
particular case of nuclear weapons indicates that, in its view, there was
no specific rule of customary law which prohibited the use of nuclear
weapons; if such a rule had existed, the General Assembly could simply
have referred to it and would not have needed to undertake such an exer-
cise of legal qualification.

73. Having said this, the Court points out that the adoption each year
by the General Assembly, by a large majority, of resolutions recalling the
content of resolution 1653 (XVI), and requesting the member States to
conclude a convention prohibiting the use of nuclear weapons in any cir-
cumstance, reveals the desire of a very large section of the international
community to take, by a specific and express prohibition of the use of
nuclear weapons, a significant step forward along the road to complete
nuclear disarmament. The emergence, as lex lata, of a customary rule
specifically prohibiting the use of nuclear weapons as such is hampered
by the continuing tensions between the nascent opinio juris on the one
hand, and the still strong adherence to the practice of deterrence on the
other.
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74. The Court not having found a conventional rule of general scope,
nor a customary rule specifically proscribing the threat or use of nuclear
weapons per se, it will now deal with the question whether recourse to
nuclear weapons must be considered as illegal in the light of the prin-
ciples and rules of international humanitarian law applicable in armed
conflict and of the law of neutrality.

75. A large number of customary rules have been developed by the
practice of States and are an integral part of the international law rele-
vant to the question posed. The “laws and customs of war” — as they
were traditionally called — were the subject of efforts at codification
undertaken in The Hague (including the Conventions of 1899 and 1907),
and were based partly upon the St. Petersburg Declaration of 1868 as
well as the results of the Brussels Conference of 1874. This “Hague Law”
and, more particularly, the Regulations Respecting the Laws and Cus-
toms of War on Land, fixed the rights and duties of belligerents in their
conduct of operations and limited the choice of methods and means of
injuring the enemy in an international armed conflict. One should add to
this the “Geneva Law” (the Conventions of 1864, 1906, 1929 and 1949),
which protects the victims of war and aims to provide safeguards for
disabled armed forces personnel and persons not taking part in the hos-
tilities. These two branches of the law applicable in armed conflict have
become so closely interrelated that they are considered to have gradually
formed one single complex system, known today as international humani-
tarian law. The provisions of the Additional Protocols of 1977 give
expression and attest to the unity and complexity of that law.

76. Since the turn of the century, the appearance of new means of
combat has — without calling into question the longstanding principles
and rules of international law — rendered necessary some specific prohi-
bitions of the use of certain weapons, such as explosive projectiles under
400 grammes, dum-dum bullets and asphyxiating gases. Chemical and
bacteriological weapons were then prohibited by the 1925 Geneva Proto-
col. More recently, the use of weapons producing “non-detectable frag-
ments”, of other types of “mines, booby traps and other devices”, and
of “incendiary weapons”, was either prohibited or limited, depending on
the case, by the Convention of 10 October 1980 on Prohibitions or
Restrictions on the Use of Certain Conventional Weapons Which May
Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects.
The provisions of the Convention on “mines, booby traps and other
devices” have just been amended, on 3 May 1996, and now regulate in
greater detail, for example, the use of anti-personnel land mines.

77. All this shows that the conduct of military operations is governed
by a body of legal prescriptions. This is so because “the right of belli-
gerents to adopt means of injuring the enemy is not unlimited” as stated
in Article 22 of the 1907 Hague Regulations relating to the laws and
customs of war on land. The St. Petersburg Declaration had already
condemned the use of weapons “which uselessly aggravate the suffering of
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disabled men or make their death inevitable”. The aforementioned Regu-
lations relating to the laws and customs of war on land, annexed to the
Hague Convention IV of 1907, prohibit the use of “arms, projectiles, or
material calculated to cause unnecessary suffering” (Art. 23).

78. The cardinal principles contained in the texts constituting the
fabric of humanitarian law are the following. The first is aimed at the pro-
tection of the civilian population and civilian objects and establishes the
distinction between combatants and non-combatants; States must never
make civilians the object of attack and must consequently never use
weapons that are incapable of distinguishing between civilian and mili-
tary targets. According to the second principle, it is prohibited to cause
unnecessary suffering to combatants: it is accordingly prohibited to use
weapons causing them such harm or uselessly aggravating their suffering.
In application of that second principle, States do not have unlimited free-
dom of choice of means in the weapons they use.

The Court would likewise refer, in relation to these principles, to the
Martens Clause, which was first included in the Hague Convention II
with Respect to the Laws and Customs of War on Land of 1899 and
which has proved to be an effective means of addressing the rapid evolu-
tion of military technology. A modern version of that clause is to be
found in Article 1, paragraph 2, of Additional Protocol I of 1977, which
reads as follows:

“In cases not covered by this Protocol or by other international
agreements, civilians and combatants remain under the protection
and authority of the principles of international law derived from
established custom, from the principles of humanity and from the
dictates of public conscience.”

In conformity with the aforementioned principles, humanitarian law, at a
very early stage, prohibited certain types of weapons either because of
their indiscriminate effect on combatants and civilians or because of the
unnecessary suffering caused to combatants, that is to say, a harm
greater than that unavoidable to achieve legitimate military objectives. If
an envisaged use of weapons would not meet the requirements of humani-
tarian law, a threat to engage in such use would also be contrary to that
law.

79. It is undoubtedly because a great many rules of humanitarian law
applicable in armed conflict are so fundamental to the respect of the
human person and “elementary considerations of humanity” as the Court
put it in its Judgment of 9 April 1949 in the Corfu Channel case (I.C.J.
Reports 1949, p. 22), that the Hague and Geneva Conventions have
enjoyed a broad accession. Further these fundamental rules are to be
observed by all States whether or not they have ratified the conventions
that contain them, because they constitute intransgressible principles of
international customary law.
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80. The Nuremberg International Military Tribunal had already found
in 1945 that the humanitarian rules included in the Regulations annexed
to the Hague Convention IV of 1907 “were recognized by all civilized
nations and were regarded as being declaratory of the laws and customs
of war” (Trial of the Major War Criminals, 14 November 1945-1 October
1946, Nuremberg, 1947, Vol. 1, p. 254).

81. The Report of the Secretary-General pursuant to paragraph 2 of
Security Council resolution 808 (1993), with which he introduced the
Statute of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the Former Yugoslavia since 1991, and
which was unanimously approved by the Security Council (resolution
827 (1993)), stated:

“In the view of the Secretary-General, the application of the prin-
ciple nullum crimen sine lege requires that the international tribunal
should apply rules of international humanitarian law which are
beyond any doubt part of customary law . . .

The part of conventional international humanitarian law which
has beyond doubt become part of international customary law is the
law applicable in armed conflict as embodied in: the Geneva Con-
ventions of 12 August 1949 for the Protection of War Victims; the
Hague Convention (IV) Respecting the Laws and Customs of War
on Land and the Regulations annexed thereto of 18 October 1907;
the Convention on the Prevention and Punishment of the Crime of
Genocide of 9 December 1948; and the Charter of the International
Military Tribunal of 8 August 1945.”

82. The extensive codification of humanitarian law and the extent of
the accession to the resultant treaties, as well as the fact that the denun-
ciation clauses that existed in the codification instruments have never
been used, have provided the international community with a corpus of
treaty rules the great majority of which had already become customary
and which reflected the most universally recognized humanitarian prin-
ciples. These rules indicate the normal conduct and behaviour expected
of States.

83. It has been maintained in these proceedings that these principles
and rules of humanitarian law are part of jus cogens as defined in
Article 53 of the Vienna Convention on the Law of Treaties of 23 May
1969. The question whether a norm is part of the jus cogens relates to the
legal character of the norm. The request addressed to the Court by the
General Assembly raises the question of the applicability of the principles
and rules of humanitarian law in cases of recourse to nuclear weapons
and the consequences of that applicability for the legality of recourse to
these weapons. But it does not raise the question of the character of the
humanitarian law which would apply to the use of nuclear weapons.
There is, therefore, no need for the Court to pronounce on this matter.
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84. Nor is there any need for the Court to elaborate on the question of
the applicability of Additional Protocol I of 1977 to nuclear weapons. It
need only observe that while, at the Diplomatic Conference of 1974-1977,
there was no substantive debate on the nuclear issue and no specific solu-
tion concerning this question was put forward, Additional Protocol I in
no way replaced the general customary rules applicable to all means and
methods of combat including nuclear weapons. In particular, the Court
recalls that all States are bound by those rules in Additional Protocol I
which, when adopted, were merely the expression of the pre-existing
customary law, such as the Martens Clause, reaffirmed in the first
article of Additional Protocol 1. The fact that certain types of weapons
were not specifically dealt with by the 1974-1977 Conference does not
permit the drawing of any legal conclusions relating to the substantive
issues which the use of such weapons would raise.

85. Turning now to the applicability of the principles and rules of
humanitarian law to a possible threat or use of nuclear weapons, the
Court notes that doubts in this respect have sometimes been voiced on
the ground that these principles and rules had evolved prior to the inven-
tion of nuclear weapons and that the Conferences of Geneva of 1949 and
1974-1977 which respectively adopted the four Geneva Conventions of
1949 and the two Additional Protocols thereto did not deal with nuclear
weapons specifically. Such views, however, are only held by a small
minority. In the view of the vast majority of States as well as writers there
can be no doubt as to the applicability of humanitarian law to nuclear
weapons.

86. The Court shares that view. Indeed, nuclear weapons were invented
after most of the principles and rules of humanitarian law applicable in
armed conflict had already come into existence; the Conferences of 1949
and 1974-1977 left these weapons aside, and there is a qualitative as well
as quantitative difference between nuclear weapons and all conventional
arms. However, it cannot be concluded from this that the established
principles and rules of humanitarian law applicable in armed conflict did
not apply to nuclear weapons. Such a conclusion would be incompatible
with the intrinsically humanitarian character of the legal principles in
question which permeates the entire law of armed conflict and applies to
all forms of warfare and to all kinds of weapons, those of the past, those
of the present and those of the future. In this respect it seems significant
that the thesis that the rules of humanitarian law do not apply to the new
weaponry, because of the newness of the latter, has not been advocated
in the present proceedings. On the contrary, the newness of nuclear
weapons has been expressly rejected as an argument against the applica-
tion to them of international humanitarian law:

“In general, international humanitarian law bears on the threat or
use of nuclear weapons as it does of other weapons.
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International humanitarian law has evolved to meet contempo-
rary circumstances, and is not limited in its application to weaponry
of an earlier time. The fundamental principles of this law endure:
to mitigate and circumscribe the cruelty of war for humanitarian
reasons.” (New Zealand, Written Statement, p. 15, paras. 63-64.)

None of the statements made before the Court in any way advocated a
freedom to use nuclear weapons without regard to humanitarian con-
straints. Quite the reverse; it has been explicitly stated,

“Restrictions set by the rules applicable to armed conflicts in
respect of means and methods of warfare definitely also extend to
nuclear weapons” (Russian Federation, CR 95/29, p. 52);

“So far as the customary law of war is concerned, the United
Kingdom has always accepted that the use of nuclear weapons is
subject to the general principles of the jus in bello” (United King-
dom, CR95/34, p. 45);

and

“The United States has long shared the view that the law of armed
conflict governs the use of nuclear weapons — just as it governs the
use of conventional weapons™ (United States of America, CR 95/34,
p- 85).

87. Finally, the Court points to the Martens Clause, whose continuing
existence and applicability is not to be doubted, as an affirmation that the
principles and rules of humanitarian law apply to nuclear weapons.

*

88. The Court will now turn to the principle of neutrality which was
raised by several States. In the context of the advisory proceedings
brought before the Court by the WHO concerning the Legality of the
Use by a State of Nuclear Weapons in Armed Conflict, the position was
put as follows by one State:

“The principle of neutrality, in its classic sense, was aimed at pre-
venting the incursion of belligerent forces into neutral territory, or
attacks on the persons or ships of neutrals. Thus: ‘the territory of
neutral powers is inviolable’ (Article 1 of the Hague Convention (V)
Respecting the Rights and Duties of Neutral Powers and Persons in
Case of War on Land, concluded on 18 October 1907); ‘belligerents
are bound to respect the sovereign rights of neutral powers . . .’
(Article 1 to the Hague Convention (XIII) Respecting the Rights and
Duties of Neutral Powers in Naval War, concluded on 18 October
1907), ‘neutral states have equal interest in having their rights
respected by belligerents . . .” (Preamble to Convention on Maritime
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Neutrality, concluded on 20 February 1928). It is clear, however,
that the principle of neutrality applies with equal force to trans-
border incursions of armed forces and to the transborder damage
caused to a neutral State by the use of a weapon in a belligerent
State.” (Nauru, Written Statement (I), p. 35, IV E.)

The principle so circumscribed is presented as an established part of the
customary international law.

89. The Court finds that as in the case of the principles of humanitar-
ian law applicable in armed conflict, international law leaves no doubt
that the principle of neutrality, whatever its content, which is of a fun-
damental character similar to that of the humanitarian principles and
rules, is applicable (subject to the relevant provisions of the United
Nations Charter), to all international armed conflict, whatever type of
weapons might be used.

s

90. Although the applicability of the principles and rules of humani-
tarian law and of the principle of neutrality to nuclear weapons is hardly
disputed, the conclusions to be drawn from this applicability are, on the
other hand, controversial.

91. According to one point of view, the fact that recourse to nuclear
weapons is subject to and regulated by the law of armed conflict does not
necessarily mean that such recourse is as such prohibited. As one State
put it to the Court:

“Assuming that a State’s use of nuclear weapons meets the require-
ments of self-defence, it must then be considered whether it con-
forms to the fundamental principles of the law of armed conflict
regulating the conduct of hostilities” (United Kingdom, Written
Statement, p. 40, para. 3.44);

“the legality of the use of nuclear weapons must therefore be assessed
in the light of the applicable principles of international law regarding
the use of force and the conduct of hostilities, as is the case with
other methods and means of warfare” (ibid., p. 75, para. 4.2 (3));

and

“The reality . . . is that nuclear weapons might be used in a wide
variety of circumstances with very different results in terms of likely
civilian casualties. In some cases, such as the use of a low yield
nuclear weapon against warships on the High Seas or troops in
sparsely populated areas, it is possible to envisage a nuclear attack
which caused comparatively few civilian casualties. It is by no means
the case that every use of nuclear weapons against a military objec-
tive would inevitably cause very great collateral civilian casualties.”
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(Ibid., p. 53, para. 3.70; see also United States of America, CR 95/
34, pp. 89-90.)

92. Another view holds that recourse to nuclear weapons could never
be compatible with the principles and rules of humanitarian law and is
therefore prohibited. In the event of their use, nuclear weapons would in
all circumstances be unable to draw any distinction between the civilian
population and combatants, or between civilian objects and military
objectives, and their effects, largely uncontrollable, could not be restricted,
either in time or in space, to lawful military targets. Such weapons would
kill and destroy in a necessarily indiscriminate manner, on account of the
blast, heat and radiation occasioned by the nuclear explosion and the
effects induced; and the number of casualties which would ensue would
be enormous. The use of nuclear weapons would therefore be prohibited
in any circumstance, notwithstanding the absence of any explicit conven-
tional prohibition. That view lay at the basis of the assertions by certain
States before the Court that nuclear weapons are by their nature illegal
under customary international law, by virtue of the fundamental prin-
ciple of humanity.

93. A similar view has been expressed with respect to the effects of the
principle of neutrality. Like the principles and rules of humanitarian law,
that principle has therefore been considered by some to rule out the use
of a weapon the effects of which simply cannot be contained within the
territories of the contending States.

94. The Court would observe that none of the States advocating the
legality of the use of nuclear weapons under certain circumstances,
including the “clean” use of smaller, low yield, tactical nuclear weapons,
has indicated what, supposing such limited use were feasible, would be
the precise circumstances justifying such use; nor whether such limited
use would not tend to escalate into the all-out use of high yield nuclear
weapons. This being so, the Court does not consider that it has a suffi-
cient basis for a determination on the validity of this view.

95. Nor can the Court make a determination on the validity of the
view that the recourse to nuclear weapons would be illegal in any circum-
stance owing to their inherent and total incompatibility with the law
applicable in armed conflict. Certainly, as the Court has already indi-
cated, the principles and rules of law applicable in armed conflict — at
the heart of which is the overriding consideration of humanity — make
the conduct of armed hostilities subject to a number of strict require-
ments. Thus, methods and means of warfare, which would preclude any
distinction between civilian and military targets, or which would result in
unnecessary suffering to combatants, are prohibited. In view of the
unique characteristics of nuclear weapons, to which the Court has referred
above, the use of such weapons in fact seems scarcely reconcilable with
respect for such requirements. Nevertheless, the Court considers that it
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does not have sufficient elements to enable it to conclude with certainty
that the use of nuclear weapons would necessarily be at variance with the
principles and rules of law applicable in armed conflict in any circum-
stance.

96. Furthermore, the Court cannot lose sight of the fundamental right
of every State to survival, and thus its right to resort to self-defence, in
accordance with Article 51 of the Charter, when its survival is at stake.

Nor can it ignore the practice referred to as “policy of deterrence”, to
which an appreciable section of the international community adhered for
many years. The Court also notes the reservations which certain nuclear-
weapon States have appended to the undertakings they have given,
notably under the Protocols to the Treaties of Tlatelolco and Rarotonga,
and also under the declarations made by them in connection with the
extension of the Treaty on the Non-Proliferation of Nuclear Weapons,
not to resort to such weapons.

97. Accordingly, in view of the present state of international law
viewed as a whole, as examined above by the Court, and of the elements
of fact at its disposal, the Court is led to observe that it cannot reach a
definitive conclusion as to the legality or illegality of the use of nuclear
weapons by a State in an extreme circumstance of self-defence, in which
its very survival would be at stake.

w ¥k

98. Given the eminently difficult issues that arise in applying the law
on the use of force and above all the law applicable in armed conflict to
nuclear weapons, the Court considers that it now needs to examine one
further aspect of the question before it, seen in a broader context.

In the long run, international law, and with it the stability of the inter-
national order which it is intended to govern, are bound to suffer from
the continuing difference of views with regard to the legal status of
weapons as deadly as nuclear weapons. It is consequently important to
put an end to this state of affairs: the long-promised complete nuclear
disarmament appears to be the most appropriate means of achieving
that result.

99. In these circumstances, the Court appreciates the full importance
of the recognition by Article VI of the Treaty on the Non-Proliferation of
Nuclear Weapons of an obligation to negotiate in good faith a nuclear
disarmament. This provision is worded as follows:

“Each of the Parties to the Treaty undertakes to pursue negotia-
tions in good faith on effective measures relating to cessation of the
nuclear arms race at an early date and to nuclear disarmament, and
on a treaty on general and complete disarmament under strict and
effective international control.”
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The legal import of that obligation goes beyond that of a mere obligation
of conduct ; the obligation involved here is an obligation to achieve a pre-
cise result — nuclear disarmament in all its aspects — by adopting a par-
ticular course of conduct, namely, the pursuit of negotiations on the
matter in good faith.

100. This twofold obligation to pursue and to conclude negotiations
formally concerns the 182 States parties to the Treaty on the Non-
Proliferation of Nuclear Weapons, or, in other words, the vast majority
of the international community.

Virtually the whole of this community appears moreover to have been
involved when resolutions of the United Nations General Assembly con-
cerning nuclear disarmament have repeatedly been unanimously adopted.
Indeed, any realistic search for general and complete disarmament, espe-
cially nuclear disarmament, necessitates the co-operation of all States.

101. Even the very first General Assembly resolution, unanimously
adopted on 24 January 1946 at the London session, set up a commission
whose terms of reference included making specific proposals for, among
other things, “the elimination from national armaments of atomic
weapons and of all other major weapons adaptable to mass destruction”.
In a large number of subsequent resolutions, the General Assembly has re-
affirmed the need for nuclear disarmament. Thus, in resolution 808 A (IX)
of 4 November 1954, which was likewise unanimously adopted, it con-
cluded

“that a further effort should be made to reach agreement on com-
prehensive and co-ordinated proposals to be embodied in a draft
international disarmament convention providing for: . . . (b) The
total prohibition of the use and manufacture of nuclear weapons
and weapons of mass destruction of every type, together with the
conversion of existing stocks of nuclear weapons for peaceful pur-
poses.”

The same conviction has been expressed outside the United Nations
context in various instruments.

102. The obligation expressed in Article VI of the Treaty on the Non-
Proliferation of Nuclear Weapons includes its fulfilment in accordance
with the basic principle of good faith. This basic principle is set forth in
Article 2, paragraph 2, of the Charter. It was reflected in the Declaration
on Friendly Relations between States (resolution 2625 (XXV) of 24 Octo-
ber 1970) and in the Final Act of the Helsinki Conference of 1 August
1975. It is also embodied in Article 26 of the Vienna Convention on the
Law of Treaties of 23 May 1969, according to which “[e]very treaty in
force is binding upon the parties to it and must be performed by them in
good faith”.

Nor has the Court omitted to draw attention to it, as follows:

“One of the basic principles governing the creation and perform-
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ance of legal obligations, whatever their source, is the principle of good
faith. Trust and confidence are inherent in international co-operation,
in particular in an age when this co-operation in many fields is becom-
ing increasingly essential.” (Nuclear Tests (Australia v. France),
Judgment, 1.C.J. Reports 1974, p. 268, para. 46.)

103. In its resolution 984 (1995) dated 11 April 1995, the Security
Council took care to reaffirm “the need for all States Parties to the
Treaty on the Non-Proliferation of Nuclear Weapons to comply fully
with all their obligations” and urged

“all States, as provided for in Article VI of the Treaty on the Non-
Proliferation of Nuclear Weapons, to pursue negotiations in good
faith on effective measures relating to nuclear disarmament and on a
treaty on general and complete disarmament under strict and effec-
tive international control which remains a universal goal”.

The importance of fulfilling the obligation expressed in Article VI of
the Treaty on the Non-Proliferation of Nuclear Weapons was also
reaffirmed in the final document of the Review and Extension Conference
of the parties to the Treaty on the Non-Proliferation of Nuclear Weapons,
held from 17 April to 12 May 1995.

In the view of the Court, it remains without any doubt an objective of
vital importance to the whole of the international community today.

* ¥k

104. At the end of the present Opinion, the Court emphasizes that its
reply to the question put to it by the General Assembly rests on the total-
ity of the legal grounds set forth by the Court above (paragraphs 20 to
103), each of which is to be read in the light of the others. Some of these
grounds are not such as to form the object of formal conclusions in the
final paragraph of the Opinion; they nevertheless retain, in the view of
the Court, all their importance.

105. For these reasons,
Tue Courr,
(1) By thirteen votes to one,

Decides to comply with the request for an advisory opinion;

IN FAVOUR: President Bedjaoui; Vice-President Schwebel; Judges
Guillaume, Shahabuddeen, Weeramantry, Ranjeva, Herczegh, Shi,
Fleischhauer, Koroma, Vereshchetin, Ferrari Bravo, Higgins;

AGAINST: Judge Oda;
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(2) Replies in the following manner to the question put by the General

Assembly:
A. Unanimously,

There is in neither customary nor conventional international law
any specific authorization of the threat or use of nuclear weapons;

B. By eleven votes to three,

There is in neither customary nor conventional international law
any comprehensive and universal prohibition of the threat or use
of nuclear weapons as such;

IN FAVOUR: President Bedjaoui; Vice-President Schwebel; Judges Oda,
Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin,
Ferrari Bravo, Higgins;

AGAINST: Judges Shahabuddeen, Weeramantry, Koroma:;

C. Unanimously,

A threat or use of force by means of nuclear weapons that
is contrary to Article 2, paragraph 4, of the United Nations
Charter and that fails to meet all the requirements of Article 51, is
unlawful;

D. Unanimously,

A threat or use of nuclear weapons should also be compatible
with the requirements of the international law applicable in armed
conflict, particularly those of the principles and rules of interna-
tional humanitarian law, as well as with specific obligations under
treaties and other undertakings which expressly deal with nuclear
weapons;

E. By seven votes to seven, by the President’s casting vote,

It follows from the above-mentioned requirements that the threat
or use of nuclear weapons would generally be contrary to the rules
of international law applicable in armed conflict, and in particular
the principles and rules of humanitarian law;

However, in view of the current state of international law, and of
the elements of fact at its disposal, the Court cannot conclude
definitively whether the threat or use of nuclear weapons would be
lawful or unlawful in an extreme circumstance of self-defence, in
which the very survival of a State would be at stake;

IN FAVOUR : President Bedjaoui; Judges Ranjeva, Herczegh, Shi, Fleisch-

hauer, Vereshchetin, Ferrari Bravo;

AGAINST: Vice-President Schwebel; Judges Oda, Guillaume, Sha-

habuddeen, Weeramantry, Koroma, Higgins;
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F. Unanimously,

There exists an obligation to pursue in good faith and bring to a
conclusion negotiations leading to nuclear disarmament in all its
aspects under strict and effective international control.

Done in English and in French, the English text being authoritative, at
the Peace Palace, The Hague, this eighth day of July, one thousand nine
hundred and ninety-six, in two copies, one of which will be placed in the
archives of the Court and the other transmitted to the Secretary-General
of the United Nations.

(Signed) Mohammed BEDJAOUL,
President.

(Signed) Eduardo VALENCIA-OSPINA,
Registrar.

President BEpsaoui, Judges HERCZEGH, SHI, VERESHCHETIN and FERRARI
Bravo append declarations to the Advisory Opinion of the Court.

Judges GUILLAUME, RANJEVA AND FLEISCHHAUER append separate
opinions to the Advisory Opinion of the Court.

Vice-President ScHWEBEL, Judges ODA, SHAHABUDDEEN, WEERAMANTRY,
Koroma and HiGGINS append dissenting opinions to the Advisory Opinion
of the Court.

(Initialled) M.B.
(Initialled) E.V.O.
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DISSENTING OPINION OF JUDGE KOROMA

It is a matter of profound regret to me that I have been compelled to
append this dissenting opinion to the Advisory Opinion rendered by the
Court, as I fundamentally disagree with its finding — secured by the
President’s casting vote — that:

“in view of the current state of international law, and of the elements
of fact at its disposal, the Court cannot conclude definitively whether
the threat or use of nuclear weapons would be lawful or unlawful in
an extreme circumstance of self-defence, in which the very survival of
a State would be at stake” (paragraph 2E, second sentence, of the
dispositif; emphasis added).

This finding, in my considered opinion, is not only unsustainable on
the basis of existing international law, but, as I shall demonstrate later, is
totally at variance with the weight and abundance of material presented
to the Court. The finding is all the more regrettable in view of the fact
that the Court had itself reached a conclusion that:

“the threat or use of nuclear weapons would generally be contrary to
the rules of international law applicable in armed conflict, and in
particular the principles and rules of humanitarian law” (ibid., first
sentence).

A finding with which I concur, save for the word “generally”. It is my
considered opinion based on the existing law and the available evidence
that the use of nuclear weapons in any circumstance would be unlawful
under international law. That use would at the very least result in the vio-
lation of the principles and rules of international humanitarian law, and
would therefore be contrary to that law.

1 am also unable to agree with various aspects of the reasoning which
motivates the Advisory Opinion. Some of it, in my view, is not only un-
tenable in law, but may even have the effect of potentially destabilizing
the existing international legal order.

According to the material before the Court, it is estimated that more
than 40,000 nuclear warheads exist in the world today with a total
destructive capacity around a million times greater than that of the bomb
which devastated Hiroshima. A single nuclear bomb detonated over a
large city is said to be capable of killing more than 1 million people.
These weapons, if used massively, could result in the annihilation of the
human race and the extinction of human civilization. Nuclear weapons
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are thus not just another kind of weapon, they are considered the abso-
lute weapon and are far more pervasive in terms of their destructive
effects than any conventional weapon. A request for an advisory opinion
asking for a determination about the lawfulness or otherwise of the use of
such weapons is a matter which, in my considered opinion, this Court as
a court of law and the guardian of legality in the United Nations system
should be capable of making.

While it is admitted that the views of States are divided on the question
of nuclear weapons, as well as about their possible consequences, views
are also divided as to whether the Court should have been asked to
render an opinion on the matter at all. However, the Court, having found
that the General Assembly was competent to ask the question and in the
absence of any “compelling reason” relating to propriety or to any issue
that would compromise its judicial character, should have performed its
judicial function in accordance with Article 38 of its Statute and deter-
mined the question, “in accordance with international law”, by simul-
taneously applying international conventions, international custom as
established rules recognized by States or as evidence of general practice
accepted as law or the general principles of law recognized by all States,
the judicial decisions of the Court and resolutions of international organi-
zations, at a minimum as evidence of the law.

In my view, the prevention of war, by the use of nuclear weapons, is a
matter for international law and, if the Court is requested to determine
such an issue, it falls within its competence to do so. Its decision can con-
tribute to the prevention of war by ensuring respect for the law. The
Court in the Corfu Channel case described as its function the need to
“ensure respect for international law, of which it is the organ” (I.C.J.
Reports 1949, p. 35). The late Judge Nagendra Singh, a former Member
and President of this Court, commenting on that statement, observed
that it was made by the Court without reference to the United Nations
Charter or to its own Statute. He observed that “the Court has thus to be
conscious of this fact, as something inherent to its existence in relation to
the law which it administers” (The Role and Record of the International
Court of Justice, p. 173). Today a system of war prevention exists in
international law, and comprises the prohibition of the use of force, the
collective security provisions of the United Nations Charter for the main-
tenance of international peace, the obligation to resort to peaceful means
for the settlement of international disputes and the regulations on
weapons prohibition, arms limitation and disarmament. The Court’s
Advisory Opinion in this case could have strengthened this régime by
serving as a shield of humanity.

In my view, it is wholly incoherent in the light of the material before
the Court to say that it cannot rule definitively on the matter now before
it in view of the current state of the law and because of the elements of
facts at its disposal, for neither the law nor the facts are so imprecise or
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inadequate as to prevent the Court from reaching a definitive conclusion
on the matter. On the other hand, the Court’s findings could be con-
strued as suggesting either that there is a gap, a lacuna, in the existing law
or that the Court is unable to reach a definitive conclusion on the matter
because the law is imprecise or its content insufficient or that it simply
does not exist. It does not appear to me any new principles are needed for
a determination of the matter to be made. All that was requested of the
Court was to apply the existing law. A finding of non liguet is wholly
unfounded in the present case. The Court has always taken the view that
the burden of establishing the law is on the Court and not on the Parties.
The Court has stated that:

“there is no incompatibility with its judicial function in making a
pronouncement on the rights and duties of the Parties under existing
international law which would clearly be capable of having a for-
ward reach . . . The possibility of the law changing is ever present: but
that cannot relieve the Court from its obligation to render a judg-
ment on the basis of the law as it exists at the time of its decision . ..”
(Fisheries Jurisdiction, Merits, 1.C.J. Reports 1974, p. 19, para. 40.)

The corpus juris on the matter is not only considerable, but is sufficiently
clear and precise for the Court to have been able to make a definitive
finding. If the Court had applied the whole spectrum of the law, includ-
ing international conventions, rules of customary international law, gen-
eral principles of international law, judicial decisions, as well as resolu-
tions of international organizations, there would have been no room for
a purported finding of non liquet.

Furthermore, all States — both the nuclear-weapon and non-nuclear-
weapon States — are agreed that the rules of international law applicable
in armed conflict, particularly international humanitarian law, apply to
the use of nuclear weapons. This law, which has been formulated and
codified to restrict the use of various weapons and methods of warfare, is
intended to limit the terrible effects of war. Central to it is the principle of
humanity which above all aims to mitigate the effects of war on civilians
and combatants alike. It is this law which also establishes a régime on the
basis of which the methods and means of warfare are to be judged.
Accordingly, it would seem apposite and justifiable for the effects of a
conflict involving nuclear weapons — regarded as the ultimate weapon of
mass destruction — to be judged against the standards of such a régime.

Despite its findings, the Court has itself recognized that the law of
armed conflict, and in particular the principles and rules of humanitarian
law — would apply to a conflict involving the use of nuclear weapons. It
follows that the Court’s finding that it cannot conclude definitively
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whether the threat or use of nuclear weapons would be lawful or unlaw-
ful in an extreme circumstance of self-defence, in which the very survival
of a State would be at stake, is a contradiction and can at best be
described as the identification of two principles, namely, the obligation to
comply with the principles and rules of international law applicable in
armed conflict and the right of a State to self-defence including when it
considers its very survival to be at stake. These principles are not mutu-
ally exclusive and are recognized in international law. However, it has
been argued that when the Court is faced with two competing principles
or rights, it should jurisprudentially assign a priority to one of them and
cause it to prevail. In the opinion of Sir Hersch Lauterpacht, even though
the margin of preference for giving a priority to one principle over
another may be small, yet, however tenuous, that margin must be deci-
sive. He admits that judicial action along this line may in some respects
be indistinguishable from judicial legislation. However, he argues, the
Court “may have to effect a compromise — which is not a diplomatic but
a legitimate judicial compromise — between competing principles of
law”, and concludes that:

“there is no decisive reason why the Court should avoid at all cost
some such outcome. It is in accordance with the true function of the
Court that the dispute submitted to it should be determined by its
own decision and not by the contingent operation of an attitude of
accommodation on the part of the disputants. There is an embar-
rassing anticlimax, which is not legally irrelevant, in a situation in
which the Court, after prolonged written and oral pleadings, is
impelled to leave the settlement of the actual issue to . . . the
parties.” (The Development of International Law by the Interna-
tional Court, p. 146.)

The suggestion that it should be left to individual States to determine
whether or not it may be lawful to have recourse to nuclear weapons is
not only an option fraught with serious danger, both for the States that
may be directly involved in conflict, and for those nations not involved,
but may also suggest that such an option is not legally reprehensible.
Accordingly, the Court, instead of leaving it to each State to decide
whether or not it would be lawful or unlawful to use nuclear weapons in
an extreme circumstance of “State survival”, should have determined
whether or not it is permissible to use nuclear weapons even in a case
involving the survival of the State. The question put to the Court is
whether it is lawful to use nuclear weapons and is not about the sur-
vival of the State, which is what the Court’s reply turned on. If the Court
had correctly interpreted the question this would not only have had the
effect of declaring the law regarding the use of nuclear weapons but could
well have deterred the use of such weapons. Regrettably, the Court
refrained not only from performing its judicial function, but, by its “non-
finding”, appears to have made serious inroads into the present legal
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restraints relating to the use of nuclear weapons, while throwing the
régime of self-defence into doubt by creating a new category called the
“survival of the State”, seen as constituting an exception to Articles 2,
paragraph 4, and 51 of the United Nations Charter and to the principles
and rules of humanitarian law. In effect, this kind of restraint would
seem to be tantamount to judicial legislation at a time when the Court
has itself — rightly in my view — recognized that it “cannot legislate”,
and, that

“in the circumstances of the present case, it is not called upon to do
so. Rather its task is to engage in its normal judicial function of
ascertaining the existence or otherwise of legal principles and rules
applicable to the threat or use of nuclear weapons.” (Advisory Opin-
ion, para. 18; emphasis added.)

However, just after reaffirming this self-denying ordinance, the Court
went on to do just that by proclaiming that it cannot conclude defini-
tively whether or not the threat or use of nuclear weapons would be “law-
ful or unlawful in an extreme circumstance of self-defence, in which the
very survival of a State would be at stake”, given the current state of
international law and the elements of fact at its disposal (paragraph 2E
of the dispositif; emphasis added). This finding, with respect, is not only
untenable in law but legally superfluous. The right of self-defence is
inherent and fundamental to all States. It exists within and not outside or
above the law. To suggest that it exists outside or above the law is to
render it probable that force may be used unilaterally by a State when it
by itself considers its survival to be at stake. The right of self-defence is
not a licence to use force; it is regulated by law and was never intended to
threaten the security of other States.

Thus the Court’s finding does not only appear tantamount to judicial
legislation which undermines the régime of the non-use of force as
enshrined in Article 2, paragraph 4, of the Charter, and that of self-
defence as embodied in Article 51, but the doctrine of the survival of the
State represents a throwback to the law before the adoption of the
United Nations Charter and is even redolent of a period long before that.
Grotius, writing in the seventeenth century, stated that: “[tJhe right of
self-defence . . . has its origin directly, and chiefly, in the fact that nature
commits to each his own protection” (De Jure Belli Ac Pacis, Book II,
Chap. I, Part III, at p. 172 (Carnegie Endowment trans. 1925) (1646)).
Thus, the Court’s finding would appear to be tantamount to according to
each State the exclusive right to decide for itself to use nuclear weapons
when its survival is at stake as that State perceives it — a decision sub-
jected neither to the law nor to third party adjudication. When Lauter-
pacht had to consider a similar situation following the conclusion of the
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Briand-Kellogg Pact of 1928, according to which the participating States
declared that a State claiming the right of self-defence “alone is compe-
tent to decide whether circumstances require recourse to war in self-
defence”, he found such a claim to be “self-contradictory in as much as it
purports to be based on legal right and at the same time, it dissociates
itself from regulations and evaluation of the law”. While he acknow-
ledged the right of self-defence as “absolute” in the sense that no law
could disregard it, Lauterpacht however maintained that the right is
“relative” in as much as it is presumably regulated by law. “It is regulated
to the extent that it is the business of the Courts to determine whether,
how far, and for how long, there was a necessity to have recourse to it.”
(The Function of Law in the International Community, pp. 179-180.)

As already stated, the Court’s present finding represents a challenge to
some of the fundamental precepts of existing international law including
the proscription of the use of force in international relations and the exer-
cise of the right of self-defence. That the Court cannot decide definitively
whether the use of nuclear weapons would be lawful or unlawful when
the survival of the State is at stake is a confirmation of the assertion that
the survival of that State is not only not a matter for the law but that a
State, in order to ensure its survival, can wipe out the rest of humanity by
having recourse to nuclear weapons. In its historical garb “of the funda-
mental right of self-preservation”, such a right was used in the past as a
pretext for the violation of the sovereignty of other States. Such acts are
now considered unlawful under contemporary international law. The
International Military Tribunal at Nuremberg in 1946 rejected the argu-
ment that the State involved had acted in self-defence and that every
State must be the judge of whether, in a given case, it is entitled to decide
whether to exercise the right of self-defence. The Tribunal held that
“whether action taken under the claim of self-defence was in fact aggres-
sive or defensive must ultimately be subject to investigation or adjudica-
tion if international law is ever to be enforced” (Judgment of the Inter-
national Military Tribunal at Nuremberg, 1946, Trial of German Mujor
War Criminals before the International Military Tribunal, 1947, Vol. 1,
p. 208).

Similarly, this Court, in the Nicaragua case, rejected the assertion that
the right of self-defence is not subject to international law. While noting
that Article 51 of the United Nations Charter recognizes a “natural” or
“inherent” right of self-defence, it stated that “it is hard to see how this
can be other than of a customary nature, even if its present content has
been confirmed by the Charter” (Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v. United States of America), 1.C.J.
Reports 1986, p. 94). By its present findings, the Court would appear to
be departing from its own jurisprudence by saying that it cannot deter-
mine conclusively whether or not it would be lawful for a State to use
nuclear weapons.

Be that as it may, it is not as if the Court was compelled to reach such
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a conclusion, for the law is clear. The use of force is firmly and peremp-
torily prohibited by Article 2, paragraph 4, of the United Nations Char-
ter. The régime of self-defence or the doctrine of “self-survival”, as the
Court would prefer to have it, is likewise regulated and subjected to that
law. The right of self-defence by a State is clearly stipulated in Article 51
of the Charter, as follows:

“Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs against
a Member of the United Nations, until the Security Council has
taken measures necessary to maintain international peace and secu-
rity. Measures taken by Members in the exercise of this right of self-
defence shall be immediately reported to the Security Council and
shall not in any way affect the authority and responsibility of the
Security Council under the present Charter to take at any time such
action as it deems necessary in order to maintain or restore interna-
tional peace and security.”

Thus, the Article permits the exercise of that right subject to the condi-
tions stipulated therein. Firstly, in order to exercise the right, a State
must have been the victim of an armed attack and, while exercising such
a right, it must observe the principle of proportionality. Secondly, the
measure or measures taken in exercise of such a right must be reported to
the Security Council and are to be discontinued as soon as the Security
Council itself has taken measures necessary for the maintenance of inter-
national peace. Article 51 therefore envisages the ability of a State /aw-
Jully to defend itself against armed attack. The Court emphasized this
when it stated that the right of self-defence under Article 51 is condi-
tioned by necessity and proportionality and that these conditions would
apply whatever the means of force employed. Moreover, self-defence
must also meet the requirements of the law applicable in armed conflict,
particularly the principles and rules of international humanitarian law.

The question therefore is not whether a State is entitled to exercise its
right of self-defence in an extreme circumstance in which the very sur-
vival of that State would be at stake, but rather whether the use of
nuclear weapons would be lawful or unlawful under any circumstance
including an extreme circumstance in which its very survival was at stake
— or, in other words, whether it is possible to conceive of consequences
of the use of such weapons which do not entail an infringement of ihter-
national law applicable in armed conflict, particularly international
humanitarian law. As stated above, in terms of the law, the right of self-
defence is restricted to the repulse of an armed attack and does not per-
mit of retaliatory or punitive action. Nor is it an exception to the jus in
bello (conduct of hostilities). Since, in the light of the law and the facts, it
is inconceivable that the use of nuclear weapons would not entail an
infringement of, at the very least, the law applicable in armed conflict,
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particularly humanitarian law, it follows that the use of such weapons
would be unlawful. Nuclear weapons do not constitute an exception to
humanitarian law.

Given these considerations, it is not legally sustainable to find, as the
Court has done, that, in view of the present state of the law, it cannot
conclude definitively whether the threat or use of nuclear weapons would
be lawful or unlawful in an extreme circumstance of self-survival, for as it
stated in the Nicaragua case:

“the conduct of States should, in general, be consistent with . . .
rules, and that instances of State conduct inconsistent with a given
rule should generally have been treated as breaches of that rule, not
as indications of the recognition of a new rule” (Military and Para-
military Activities in and against Nicaragua (Nicaragua v. United
States of America), 1.C.J. Reports 1986, p. 98, para. 186).

Judge Mosler, a former member of this Court has in another context,
stated

“that law cannot recognise any act either of one member or of sev-
eral members in concert, as being legally valid if it is directed against
the very foundation of law” (H. Mosler, The International Society
as a Legal Community, 1980, p. 18).

The Court’s finding is also untenable, for, and as already mentioned, the
corpus juris on which it should have reached its conclusion does indeed
exist, and in an ample and substantial form. The Court had itself taken
cognizance of this when it noted that the “laws and customs of war”
applicable to the matter before it had been codified in the Hague
Conventions of 1899 and 1907, based upon the 1868 Declaration of
St. Petersburg as well as the results of the Brussels Conference of 1874.
The Court also recognized that the “Hague Law” and, more particularly,
the Regulations Respecting the Laws and Customs of War on Land, do
regulate the rights and duties of belligerent States in the conduct of their
hostilities and limit the choice of methods and means of injuring the
enemy in wartime. It found that the “Geneva Law” (the Conventions of
1864, 1906, 1929 and 1949), which protects the victims of war and aims
to provide safeguards for disabled armed forces personnel and persons
not taking part in the hostilities, is equally applicable to the issue before
it. It noted that these two branches of law today constitute international
humanitarian law which was codified in the 1977 Additional Protocols to
the Geneva Conventions of 1949.

It observed that, since the turn of the century, certain weapons, such as
explosive projectiles under 400 g, dum-dum bullets and asphyxiating
gases, have been specifically prohibited, and that chemical and bacterio-
logical weapons were also prohibited by the 1925 Geneva Gas Protocol.
More recently, the Court found, the use of weapons producing “non-
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detectable fragments”, of other types of mines, booby traps and other
devices, and of incendiary weapons, was either prohibited or limited
depending on the case by the Convention of 10 October 1980 on Prohi-
bitions or Restrictions on the Use of Certain Conventional Weapons
Which May Be Deemed to Be Excessively Injurious or to Have Indis-
criminate Effects. Such prohibition, it stated, was in line with the rule
that “the right of belligerents to adopt means of injuring the enemy is not
unlimited” as stated in Article 22 of the 1907 Hague Regulations Respect-
ing the Laws and Customs of War on Land. The Court further noted
that the St. Petersburg Declaration had already condemned the use of
weapons “which uselessly aggravate the suffering of disabled men or
make their death inevitable” and that the aforementioned Regulations
annexed to the Hague Convention IV of 1907 prohibit the use of “arms,
projectiles, or material calculated to cause unnecessary suffering”
(Art. 23).

The Court also identified the cardinal principles constituting the fabric
of international humanitarian law, the first of which is aimed at the pro-
tection of the civilian population and civilian objects and establishes the
distinction between combatants and non-combatants. According to those
principles, States are obliged not to make civilians the object of attack
and must consequently not use weapons that are incapable of distinguish-
ing between civilian and military targets. Secondly, it is prohibited to
cause unnecessary suffering to combatants and, accordingly, it is prohib-
ited to use weapons causing them needless harm or that uselessly aggra-
vate their suffering. In this regard, the Court noted that States do not
have unlimited freedom of choice in the weapons they can use.

The Court also considered applicable to the matter the Martens Clause,
first enunciated in the Hague Convention of 1899 with respect to the laws
and customs of war on land, a modern version of which has been codified
in Article 1, paragraph 2, of Additional Protocol I of 1977, and reads as
follows:

“In cases not covered by this Protocol or by other international
agreements, civilians and combatants remain under the protection
and authority of the principles of international law derived from
established custom, from the principles of humanity and from the
dictates of public conscience.”

The Court noted that the principles embodied in the Clause are principles
and rules of humanitarian law and, together with the principle of
neutrality, apply to nuclear weapons.

It was in the light of the foregoing that the Court recognized that
humanitarian law does prohibit the use of certain types of weapons either
because of their indiscriminate effect on combatants and civilians or
because of the unnecessary and superfluous harm caused to combatants.
The Court accordingly held that the principles and rules of international
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humanitarian law are obligatory and binding on all States as they also
constitute intransgressible principles of customary international law.

With regard to the applicability of Additional Protocol I of 1977 to
nuclear weapons, the Court recalled that even if not all States are parties
to the Protocol, they are nevertheless bound by those rules in the Proto-
col which, when adopted, constituted an expression of the pre-existing
customary law, such as, in particular, the Martens Clause, which is
enshrined in Article I of the Protocol.

The Court observed that the fact that certain types of weapons were
not specifically mentioned in the Convention does not permit the drawing
of any legal conclusions relating to the substantive issues raised by the
use of such weapons. It took the view that there can be no doubt that the
principles and rules of humanitarian law, which are enshrined in the
Geneva Conventions of 1949 and the Additional Protocols of 1977, are
applicable to nuclear weapons. Even when it observed that the Confer-
ences of 1949 and 1977 did not specifically address the question of
nuclear weapons, the Court stated that it cannot be concluded from this
that the established principles and rules of humanitarian law applicable
in armed conflict do not apply to nuclear weapons, as such a conclusion
would be incompatible with the intrinsically humanitarian character of
the legal principles in question which permeate the entire law of armed
conflict and apply to all forms of warfare and to all kinds of weapons.

The Court agreed with the submission that:

“63. In general, international humanitarian law bears on the threat
or use of nuclear weapons as it does of other weapons.

64. International humanitarian law has evolved to meet contem-
porary circumstances, and is not limited in its application to weap-
onry of an earlier time. The fundamental principles of this law
endure: to mitigate and circumscribe the cruelty of war for humani-
tarian reasons.” (New Zealand, Written Statement, p. 15.)

The Court also observed that none of the States advocating the legality
of the use of nuclear weapons under certain circumstances, including the
“clean” use of smaller, low-yield, tactical nuclear weapons, had indicated
that the principles of humanitarian law do not apply to nuclear weapons,
noting that, for instance, the Russian Federation had recognized that
“restrictions set by the rules applicable to armed conflicts in respect of
means and methods of warfare definitely also extend to nuclear weap-

s”; that for the United States, “the United States has long shared the
view that the law of armed conflict governs the use of nuclear weapons —,
just as it governs the use of conventional weapons”; while for the United
Kingdom, “so far as the customary law of war is concerned, the United
Kingdom has always accepted that the use of nuclear weapons is subject
to the general principles of the jus in bello” (Advisory Opinion, para. 86).
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With regard to the elements of fact advanced in its findings, the
Court noted the definitions of nuclear weapons contained in various
treaties and instruments, including those according to which nuclear
explosions are “capable of causing massive destruction, generalized dam-
age or massive poisoning” (Paris Accords of 1954), or the preamble of
the Tlatelolco Treaty of 1967 which described nuclear weapons

“whose terrible effects are suffered, indiscriminately and inexorably,
by military forces and civilian population alike, [and which] consti-
tute through the persistence of the radioactivity they release, an
attack on the integrity of the human species and ultimately may even
render the whole earth uninhabitable”.

It also took note of the fact that nuclear weapons release not only
immense quantities of heat and energy, but also powerful and prolonged
radiation; that the first two causes of damage are vastly more powerful
than such causes of damage in other weapons of mass destruction, and
that the phenomenon of radiation is said to be peculiar to nuclear weap-
ons. These characteristics, the Court concluded, render nuclear weapons
potentially catastrophic; their destructive power cannot be contained in
either space or time, and they have the potential to destroy all civilization
and the entire ecosystem of the planet.

With regard to the elements of fact, the Court noted that the radiation
released by a nuclear explosion would affect health, agriculture, natural
resources and demography over a wide area and that such weapons
would be a serious danger to future generations. It further noted that
ionizing radiation has the potential to damage the future environment,
food and marine ecosystems, and to cause genetic defects and illness in
future generations.

Also in this regard, the Government of Japan told the Court that the
yields of the atomic bombs detonated in Hiroshima on 6 August 1945
and in Nagasaki on 9 August 1945 were the equivalent of 15 kilotons and
22 kilotons of TNT respectively. The bomb blast produced a big fireball,
followed by extremely high temperatures of some several million degrees
centigrade, and extremely high pressures of several hundred thousand
atmospheres. It also emitted a great deal of radiation. According to the
delegation, the fireball, which lasted for about 10 seconds, raised the
ground temperature at the hypocentre to somewhere between 3,000°C
and 4,000° C, and the heat caused the scorching of wood buildings over a
radius of approximately 3 kilometres from the hypocentre. The number
of houses damaged by the atomic bombs was 70,147 in Hiroshima and
18,409 in Nagasaki. People who were within 1,000 metres of the hypo-
centre were exposed to the initial radiation of more than 3.93 Grays. It is
estimated that 50 per cent of people who were exposed to more than
3 Grays die of marrow disorder within two months. Induced radiation
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was emitted from the ground and buildings charged with radioactivity. In
addition, soot and dust contaminated by induced radiation was dispersed
into the air and whirled up into the stratosphere by the force of the explo-
sion, and this caused radioactive fallout back to the ground over several
months.

According to the delegation, the exact number of fatalities was not
known, since documents were scarce. It was estimated, however, that the
number of people who had died by the end of 1945 amounted to approxi-
mately 140,000 in Hiroshima and 74,000 in Nagasaki. The population of
the cities at that time was estimated at 350,000 in Hiroshima and 240,000
in Nagasaki. The number of people who died of thermal radiation imme-
diately after the bomb blast, on the same day or within a few days, was
not clear. However, 90 to 100 per cent of the people who were exposed to
thermal radiation without any shield within 1 kilometre of the hypo-
centre, died within a week. The early mortality rates for the people who
were within 1.5 kilometre to 2 kilometres of the hypocentre were 14 per cent
for people with a shield and 83 per cent for the people without a shield.
In addition to direct injury from the bomb blast, death was caused by

' several interrelated factors such as being crushed or buried under build-
ings, injuries caused by splinters of glass, radiation damage, food short-
ages or a shortage of doctors and medicines.

Over 320,000 people who survived but were affected by radiation still
suffer from various malignant tumours caused by radiation, including
leukaemia, thyroid cancer, breast cancer, lung cancer, gastric cancer,
cataracts and a variety of other after-effects. More than half a century
after the disaster, they are still said to be undergoing medical examina-
tions and treatment.

According to the Mayor of Hiroshima who made a statement before
the Court, the atomic bomb which was detonated in Hiroshima produced
an enormous destructive power and reduced innocent civilian popula-
tions to ashes. Women, the elderly and the newborn were said to have
been bathed in deadly radiation. The Court was told that the dropping of
the bomb unleashed a mushroom cloud and human skin was burned raw
while other victims died in desperate agony. The Mayor further told the
Court that when the bomb exploded, enormous pillars of flame leaped up
towards the sky and a majority of the buildings crumbled, causing a large
number of casualties, many of them fatal.

Later in his statement he described the unique characteristic of the
atomic bombing as one whose enormous destruction was instantaneous
and universal. Old, young, male, female, soldiers, civilians were all killed
indiscriminately. The entire city of Hiroshima, he said, had been exposed
to thermal rays, shock-wave blast and radiation. The bomb purportedly
generated heat that reached several million degrees centigrade. The fire-
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ball was about 280 metres in diameter, the thermal rays emanating from
it were thought to have instantly charred any human being who was out-
doors near the hypocentre. The witness further disclosed that according
to documented cases, clothing had burst into flames at a distance of
2 kilometres from the hypocentre of the bomb; many fires were ignited
simultaneously throughout the city; the entire city was carbonized and
reduced to ashes. Yet another phenomenon was a shock-wave which
inflicted even greater damage when it ricocheted off the ground and
buildings. The blast wind which resulted had, he said, lifted and carried
people through the air. All wooden buildings within a radius of 2 kilo-
metres collapsed, while many well beyond that distance were damaged.

The blast and thermal rays combined to burn to ashes or cause the col-
lapse of approximately 70 per cent of the 76,327 dwellings in Hiroshima
at the time. The rest were partially destroyed, half-bombed or damaged.
The entire city was said to have been instantly devastated by the drop-
ping of the bomb.

On the day the bomb was dropped, the witness further disclosed that
there were approximately 350,000 people in Hiroshima, but it was later
estimated that some 140,000 had died by the end of December 1945. Hos-
pitals were said to be in ruins with medical staff dead or injured and with
no medicines or equipment, and an incredible number of victims died,
unable to receive sufficient treatment. Survivors developed fever, diar-
rhoea, haemorrhaging, and extreme fatigue, many died abruptly. Such
was said to be the pattern of the acute symptoms of the atomic bomb
disease. Other consequences were a widespread destruction of cells, loss
of blood-producing tissue, and organ damage. The immune systems of
survivors were weakened and such symptoms as hair loss were conspic-
uous. Other experiences recorded were an increase in leukaemia, cataracts,
thyroid cancer, breast cancer, lung cancer and other cancers. As a result
of the bombing, children exposed to radiation suffered mental and physi-
cal retardation. Nothing could be done for these children medically and
even unborn babies, the Mayor stated, had been affected. He concluded
by saying that exposure to high levels of radiation continues in Hiro-
shima to this day.

The Mayor of Nagasaki, in his testimony, described effects on his city
that were similar to those experienced by Hiroshima as a result of the
atomic bombing which had taken place during the war. According to the
witness,

“The explosion of the atomic bomb generated an enormous fire-
ball, 200 metres in radius, almost as though a small sun had appeared
in the sky. The next instant, a ferocious blast and wave of heat
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assailed the ground with a thunderous roar. The surface temperature
of the fireball was about 7,000° C, and the heat rays that reached the
ground were over 3,000° C. The explosion instantly killed or injured
people within a two-kilometre radius of the hypocentre, leaving
innumerable corpses charred like clumps of charcoal and scattered
in the ruins near the hypocentre. In some cases not even a trace of
the person’s remains could be found. The blast wind of over
300 metres per second slapped down trees and demolished most
buildings. Even iron reinforced concrete structures were so badly
damaged that they seemed to have been smashed by a giant hammer.
The fierce flash of heat meanwhile melted glass and left metal objects
contorted like strands of taffy, and the subsequent fires burned the
ruins of the city to ashes. Nagasaki became a city of death where not
even the sounds of insects could be heard. After a while, countless
men, women and children began to gather for a drink of water at the
banks of nearby Urakami River, their hair and clothing scorched
and their burnt skin hanging off in sheets like rags. Begging for help,
they died one after another in the water or in heaps on the banks.
Then radiation began to take its toll, killing people like a scourge of
death expanding in concentric circles from the hypocentre. Four
months after the atomic bombing, 74,000 people were dead and
75,000 had suffered injuries, that is, two-thirds of the city population
had fallen victim to this calamity that came upon Nagasaki like a
preview of the Apocalypse.” (CR95/27, p. 38.)

The witness went on to state that even people who were lucky enough
to survive continued to this day to suffer from the late effects unique to
nuclear weapons. Nuclear weapons, he concluded, bring in their wake the
indiscriminate devastation of civilian populations.

Testimony was also given by the delegation of the Marshall Islands
which was the site of 67 nuclear weapons tests from 30 June to 18 August
1958, during the period of the United Nations Pacific Islands territories
trusteeship. The total yield of those weapons was said to be equivalent to
more than 7,000 bombs of the size of that which destroyed Hiroshima.
Those nuclear weapon tests were said to have caused extensive radiation,
induced illnesses, deaths and birth defects. Further on in the testimony, it
was disclosed that human suffering and damage to the environment
occurred at great distances, both in time and in geography, from the sites
of detonations even when an effort was made to avoid or mitigate harm.
The delegation went on to inform the Court that the unique characteris-
tics of nuclear weapons are that they cause unnecessary suffering and
include not only widespread, extensive, radioactive contamination with
cumulative adverse effects, but also locally intense radiation with severe,
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immediate and long-term adverse effects, far-reaching blasts, heat, and
light resulting in acute injuries and chronic ailments. Permanent, as well
as temporary, blindness from intense light and reduced immunity from
radiation exposures were said to be common and unavoidable conse-
quences of the use of nuclear weapons, but which were uncommon or
absent from the use of other destructive devices.

The delegation further disclosed that birth defects and extraordinarily
prolonged and painful illnesses caused by the radioactive fallout inevi-
tably and profoundly affected the civilian population long after the
nuclear weapons tests had been carried out. Such suffering had affected
generations born long after the testing of such weapons. It went on to say
that, apart from the immediate damage at and near ground zero (where
the detonation took place), the area experienced contamination of ani-
mals and plants and the poisoning of soil and water. As a consequence,
some of the islands were still abandoned and in those that had recently
been resettled, the presence of caesium in plants from the radioactive fall-
out rendered them inedible. Women on some of the other atolls in the
islands who had been assured that their atolls were not affected by radia-
tion were said to have given birth to “monster babies”. A young girl on
one of these atolls was said to have no knees, three toes on each foot and
a missing arm; her mother had not been born by 1954 when the tests
started but had been raised on a contaminated atoll.

In the light of the foregoing the Court, as well as taking cognizance of
the unique characteristics of nuclear weapons when used, reached the fol-
lowing conclusions; that nuclear weapons have a destructive capacity un-
matched by any conventional weapon; that a single nuclear weapon has
the capacity to kill thousands if not millions of human beings; that such
weapons cause unnecessary suffering and superfluous injury to comba-
tants and non-combatants alike; and that they are unable to distinguish
between civilians and combatants. When recourse is had to such weap-
ons, it can cause damage to generations unborn and produce widespread
and long-term effects on the environment, particularly in respect of
resources necessary for human survival. In this connection, it should be
noted that the radioactive effects of such weapons are not only similar to
the effects produced by the use of poison gas which would be in violation
of the 1925 Geneva Gas Protocol, but are considered even more harmful.

The above findings by the Court should have led it inexorably to con-
clude that any use of nuclear weapons is unlawful under international
law, in particular the law applicable in armed conflict including humani-
tarian law. However, instead of this, the Court found that:
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“in view of the current state of international law, and of the elements
of fact at its disposal, the Court cannot conclude definitively whether
the threat or use of nuclear weapons would be lawful or unlawful in
an extreme circumstance of self-defence, in which the very survival
of a State would be at stake” (paragraph 2E of the dispositif).

This finding that would appear to suggest that nuclear weapons when
used in circumstances of a threat to “State survival” — a concept invented
by the Court — would constitute an exception to the corpus of humani-
tarian law which applies in all armed conflicts and makes no exception
for nuclear weapons. In my considered opinion, the unlawfulness of the
use of nuclear weapons is not predicated on the circumstances in which
the use takes place, but rather on the unique and established character-
istics of those weapons which under any circumstance would violate
international law by their use. It is therefore most inappropriate for the
Court’s finding to have turned on the question of State survival when
what is in issue is the lawfulness of nuclear weapons. Such a misconcep-
tion of the question deprives the Court’s finding of any legal basis.

On the other hand, if the Court had properly perceived the question
and intended to give an appropriate reply, it would have found that an
overwhelming justification exists on the basis of the law and the facts,
which would have enabled it to reach a finding that the use of nuclear
weapons in any circumstance would be unlawful. The Court’s failure to
reach this inevitable conclusion has compelled me to enter a vigorous dis-
sent to its main finding.

I am likewise constrained to mention various other, more general, mis-
givings with regard to the Advisory Opinion on the whole. While the pur-
pose of the Court’s advisory jurisdiction is to provide an authoritative
legal opinion and to enlighten the requesting body on certain legal
aspects of an issue with which it has to deal when discharging its func-
tions, the device has also been used to secure authoritative interpretations
of the provisions of the Charter or the constitutive instruments of spe-
cialized agencies, or to provide guidance to various organs of the United
Nations in relation to their functions. Furthermore, although the advi-
sory opinions of the Court are not legally binding and impose no legal
obligations either upon the requesting body or upon States, such opin-
ions are nonetheless not devoid of effect as they remain the law “recog-
nized by the United Nations” (Admissibility of Hearings of Petitioners
by the Committee on South West Africa, I.C.J. Reports 1956, separate
opinion of Judge Lauterpacht, p. 46). Accordingly, this Court has, on
various occasions, used its advisory jurisdiction as a medium of partici-
pation in the work of the United Nations, helping the Organization to
achieve its objectives. Advisory opinions have enabled the Court to con-
tribute meaningfully to the development and crystallization of the law.
For example, in the Namibia Advisory Opinion, the Court referred to the
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development “of international law in regard to non-self-governing terri-
tories, as enshrined in the Charter of the United Nations” (Legal Conse-
quences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276
(1970), 1.C.J. Reports 1971, p. 31), which made the principle of self-
determination applicable to such territories.

In its Advisory Opinion on the Western Sahara, the Court, citing the
Namibia Opinion in relation to the principle of self-determination, stated
that when questions are asked with reference to that principle, the Court

e

must take into consideration the changes which have occurred in
the supervening half-century, and its interpretation cannot remain
unaffected by the subsequent development of law, through the Char-
ter of the United Nations and by way of customary law’.

‘In this domain, as elsewhere, the corpus iuris gentium has been
considerably enriched, and this the Court, if it is faithfully to dis-

charge its functions, may not ignore.”” (I.C.J. Reports 1975, p. 32,
para. 56.)

The Court’s Opinion in the case accordingly referred to Article 1 of the
United Nations Charter and to the Declaration on the Granting of Inde-
pendence to Colonial Countries and Peoples which, it said, “confirm and
emphasize that the application of the right of self-determination requires
a free and genuine expression of the will of the peoples concerned”
(I.C.J. Reports 1975, p. 32, para. 55). Moreover, the Court insisted that

“The validity of the principle of self-determination, defined as the
need to pay regard to the freely expressed will of peoples is not
affected by the fact that in certain cases the General Assembly has
dispensed with the requirement of consulting the inhabitants of a
given territory.” (Ibid., p. 33, para. 59.)

It can therefore be observed that through the medium of its advisory
opinions, the Court has rendered normative decisions which have enabled
the United Nations to achieve its objectives, in some cases even leading
to the peaceful settlement of disputes, and has either contributed to
the crystallization and development of the law or, with its imprimatur,
affirmed the emergence of the law.

1t is therefore to be regretted that, on this occasion, the Court would
seem not only to have retreated from this practice of making its contribu-
tion to the development of the law on a matter of such vital importance
to the General Assembly and to the international community as a whole
but may, albeit unintentionally, have cast doubt on established or emer-
ging rules of international law. Indeed, much of the approach of the Court
in this Opinion is indicative of this attitude. When not looking for spe-
cific treaties or customary law rules supposed to regulate or prohibit the
use of nuclear weapons, the Court has tended to declare either that it is
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not called upon to make a finding on the matter or that it is not necessary
for it to take a position. For instance, regarding the matter of whether
the principles and rules of humanitarian law are part of jus cogens as
defined in Article 53 of the Vienna Convention on the Law of Treaties of
1969, the Court stated that there is no need for it to pronounce on the
matter even though there is almost universal adherence to the fact that
the Geneva Conventions of 1949 are declaratory of customary interna-
tional law, and there is community interest and consensus in the obser-
vance of and respect for their provisions. A pronouncement of the Court
emphasizing their humanitarian underpinnings and the fact that they are
deeply rooted in the traditions and values of member States of the inter-
national community and deserve universal respect and protection, and
not to be derogated from by States would assist in strengthening their
legal observance especially in an era which has so often witnessed the
most serious and egregious violation of humanitarian principles and rules
and whose very raison d’étre is irreconcilable with the use of nuclear
weapons. This has been part of the judicial function of the Court — the
establishment of international legal standards for the community of
States and, in particular, for those that appear before it or are parties to
its Statute. In the establishment of such legal standards, the Court, in the
Reservations case, referred to the principles underlying the Convention
on the Prohibition of Genocide as principles which are recognized by
civilized nations “as binding on States, even without any conventional
obligation” (Reservations to the Convention on the Prevention and Pun-
ishment of the Crime of Genocide, I.C.J. Reports 1951, p. 23). It also rec-
ognized the co-operation required by the Convention “in order to liber-
ate mankind from such an odious scourge . . .” (ibid. ). The Court noted
that the Convention was adopted for a purely humanitarian and civiliz-
ing purpose, “to safeguard the very existence of certain human groups
and . . . to confirm and endorse the most elementary principles of moral-
ity” (ibid.). In the Corfu Channel case, the Court referred to “certain
general and well-recognized principles, namely: elementary considera-
tions of humanity, even more exacting in peace than in war” (LC.J.
Reports 1949, p. 22). Such pronouncements would undoubtedly have
helped to foster a proper sense of restraint within the international com-
munity. In the Barcelona Traction case, the Court in discussing the obli-
gations of States towards the international community stated that such
obligations are ergo omnes and

“derive, for example, in contemporary international law, from the
outlawing of acts of aggression, and of genocide, as also from the
principles and rules concerning the basic rights of the human person,
including protection from slavery and racial discrimination. Some of
the corresponding rights of protection have entered into the body of
general international law . . .”” (Barcelona Traction, Light and Power
Company, Limited, I.C.J. Reports 1970, p. 32, para. 34).

351




image98.png
however, that it is an entirely different question whether,
under the constraints placed upon it as a judicial organ, it
will be able to give a complete answer to the question
asked of it. But that is a different matter from a refusal to
answer at all.

Formulation of the question posed
(paras. 20-22)

The Court finds it unnecessary to pronounce on the
possible divergences between the English and French
texts of the question put. Its real objective is clear: to
determine the legality or illegality of the threat or use of
nuclear weapons. And the argument concerning the legal
conclusions to be drawn from the use of the word “‘per-
mitted”, and the questions of burden of proof to which
it was said to give rise, are found by the Court to be without
particular significance for the disposition of the issues
before it.

The applicable law
(paras. 23-34)

In seeking to answer the question put to it by the General
Assembly, the Court must decide, after consideration of the
great corpus of international law norms available to it,
what might be the relevant applicable law.

The Court considers that the question whether a par-
ticular loss of life, through the use of a certain weapon
in warfare, is to be considered an arbitrary deprivation
of life contrary to article 6 of the International Covenant
on Civil and Political Rights, as argued by some of the
proponents of the illegality of the use of nuclear weap-
ons, can only be decided by reference to the law appli-
cable in armed conflict and not deduced from the terms
of the Covenant itself. The Court also points out that the
prohibition of genocide would be pertinent in this case
if the recourse to nuclear weapons did indeed entail the
element of intent, towards a group as such, required by
article II of the Convention on the Prevention and Punish-
ment of the Crime of Genocide. In the view of the Court,
it would only be possible to arrive at such a conclusion
after having taken due account of the circumstances spe-
cific to each case. And the Court further finds that while
the existing international law relating to the protection
and safeguarding of the environment does not specifi-
cally prohibit the use of nuclear weapons, it indicates
important environmental factors that are properly to be
taken into account in the context of the implementation
of the principles and rules of the law applicable in armed
conflict.

In the light of the foregoing, the Court concludes that
the most directly relevant applicable law governing the
question of which it was seised is that relating to the use
of force enshrined in the Charter of the United Nations
and the law applicable in armed conflict which regulates
the conduct of hostilities, together with any specific treaties
on nuclear weapons that the Court might determine to be
relevant.

Unique characteristics of nuclear weapons
(paras. 35-36)

The Court notes that in order correctly to apply to the
present case the Charter law on the use of force and the
law applicable in armed conflict, in particular humanitarian
law, it is imperative for it to take account of the unique
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characteristics of nuclear weapons, and in particular their
destructive capacity, their capacity to cause untold human
suffering, and their ability to cause damage to generations
to come.

Provisions of the Charter relating to the threat or use of
Jforce
(paras. 37-50)

The Court then addresses the question of the legality or
illegality of recourse to nuclear weapons in the light of the
provisions of the Charter relating to the threat or use of
force.

In Article 2, paragraph 4, of the Charter, the use of force
against the terntorial integrity or political independence of
another State or in any other manner inconsistent with the
purposes of the United Nations is prohibited.

This prohibition of the use of force is to be considered
in the light of other relevant provisions of the Charter. In
Article 51, the Charter recognizes the inherent right of
individual or collective self-defence if an armed attack
occurs. A further lawful use of force is envisaged in Article 42,
whereby the Security Council may take military enforce-
ment measures in conformity with Chapter VII of the
Charter.

These provisions do not refer to specific weapons. They
apply to any use of force, regardless of the weapons em-
ployed. The Charter neither expressly prohibits, nor per-
mits, the use of any specific weapon, including nuclear
weapons.

The entitlement to resort to self-defence under Article 51
is subject to the conditions of necessity and proportional-
ity. As the Court stated in the case concerning Military
and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America) (I.C.J. Reports
1986, p. 94, para. 176): “‘there is a specific rule whereby
self-defence would warrant only measures which are pro-
portional to the armed attack and necessary to respond to
it, a rule well established in customary international law”".

The proportionality principle may thus not in itself ex-
clude the use of nuclear weapons in self-defence in all
circumstances. But at the same time, a use of force that
is proportionate under the law of self-defence must, in
order to be lawful, also meet the requirements of the law
applicable in armed conflict, which comprise in particular
the principles and rules of humanitarian law. And the Court
notes that the very nature of all nuclear weapons and the
profound risks associated therewith are further considera-
tions to be borne in mind by States believing they can exer-
cise a nuclear response in self-defence in accordance with
the requirements of proportionality.

In order to lessen or eliminate the risk of unlawful at-
tack, States sometimes signal that they possess certain
weapons to use in self-defence against any State violating
their territorial integrity or political independence.
Whether a signalled intention to use force if certain events
occur is or is not a “threat” within Article 2, paragraph 4,
of the Charter depends upon various factors. The notions
of “threat” and “‘use” of force under Article 2, para-
graph 4, of the Charter stand together in the sense that
if the use of force itself in a given case is illegal—for
whatever reason—the threat to use such force will like-
wise be illegal. In short, if it is to be lawful, the declared
readiness of a State to use force must be a use of force
that is in conformity with the Charter. For the rest, no
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In the case under consideration, the Court would appear to have been
all too reluctant to take a position of principle on a question involving
what the late Judge Nagendra Singh has described as the most important
aspect of international law facing humanity today (Nuclear Weapons and
International Law, p. 17). Instead, the Court would seem to have
attempted to overcome this fundamental issue about the jus cogens char-
acter of some of the principles and rules of humanitarian law by saying
that the request transmitted to it “does not raise the question of the char-
acter of the humanitarian law which would apply to the use of nuclear
weapons”. With respect they do. A pronouncement by the Court regard-
ing the character and application of such rules, while not a guarantee of
their observance at all times, would nevertheless be considered as a re-
affirmation of those rules as they relate to human values which are already
protected by positive legal principles and, when taken together, reveal
certain criteria of public policy. (See 1. Brownlie, Principles of Public
International Law, 1990, p. 28.) H. Lauterpacht has also stated that,
among other reasons, many of the provisions of the Geneva Conventions
following as they do from “compelling considerations of humanity, are
declaratory of universally binding international custom” (E. Lauterpacht
(ed.), International Law, Being the Collected Papers of Hersch Lauter-
pacht, 1970, p. 115). The International Law Commission pointed out in
its commentary on Article 50 (now 53) of the Vienna Convention on the
Law of Treaties, that “it is not the form of a general rule of international
law, but the particular nature of the subject-matter with which it deals
that may . . . give it a character of jus cogens”. Already in 1980, the Com-
mission observed that “some of the rules of humanitarian law are, in the
opinion of the Commission, rules which impose obligations of jus cogens”.

The Court also adopted the judicial policy of “non-pronouncement™
on the question of belligerent reprisals — an issue most pertinent to the
question before it — “save to observe that in any case any right of
recourse to such reprisals would, like self-defence, be governed inter alia
by the principle of proportionality” (para. 46). It is to say the least
strange that the Court should refrain from pronouncing on the lawful-
ness or otherwise of belligerent reprisals, particularly if it would involve
the use of nuclear weapons. Under contemporary international law, bel-
ligerent reprisals, if carried out with nuclear weapons, would grossly vio-
late humanitarian law in any circumstance and international law in gen-
eral. More specifically the Geneva Conventions prohibit such reprisals
against a range of protected persons and objects as reaffirmed in Addi-
tional Protocol I of 1977. According to the Protocol, all belligerent
parties are prohibited from carrying out belligerent reprisals. If nuclear
weapons were used and given the characteristics of those weapons, their
inability to discriminate between civilians and combatants and between
civilian and military objectives, together with the likelihood of violations
of the prohibition of unnecessary suffering and superfluous injuries to
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belligerents, such reprisals would at a minimum be contrary to estab-
lished humanitarian law and would therefore be unlawful. The Court’s
“judicial restraint” on an issue of such crucial importance to the question
before it contributes neither to the clarification of the law, let alone to its
observance.

The Court’s reluctance to take a legal position on some of the impor-
tant issues which pertain to the question before it could also be discerned
from what may be described as a “judicial odyssey” in search of a specific
conventional or customary rule specifically authorizing or prohibiting the
use of nuclear weapons, which only led to the discovery that no such spe-
cific rule exists. Indeed, if such a specific rule did exist, it is more than
unlikely that the question would have been brought before the Court in
its present form, if at all. On the other hand, the absence of a specific
convention prohibiting the use of nuclear weapons should not have sug-
gested to the Court that the use of such weapons might be lawful, as it is
generally recognized by States that customary international law embodies
principles which are applicable to the use of such weapons. Hence the
futile quest for specific legal prohibition can only be attributable to an
extreme form of positivism, which is out of keeping with the international
jurisprudence — including that of this Court. The futility of such an
enterprise was recognized by the British-American Claims Arbitral Tri-
bunal in the Eastern Extension, Australia and China Telegraph Company
case, where it was held that even if there were no specific rule of interna-
tional law applicable to a case, it could not be said that there was no rule
of international law to which resort might be had:

“International law, as well as domestic law, may not contain, and
generally does not contain, express rules decisive of particular cases;
but the function of jurisprudence is to resolve the conflict of oppos-
ing rights and interests by applying, in default of any specific provi-
sion of law, the corollaries of general principles, and so to find —
exactly as in the mathematical sciences — the solution of the prob-
lem. This is the method of jurisprudence; it is the method by which
the law has been gradually evolved in every country, resulting in the
definition and settlement of legal relations as well between States as
between private individuals.” (United Nations, Reports of Interna-
tional Arbitral Awards, Vol. VI, pp. 114-115.)

Such then has been the jurisprudential approach to issues before the
Court. The Court has applied legal principles and rules to resolve the
conflict of opposing rights and interests where no specific provision of the
law exists, and has relied on the corollaries of general principles in order
to find a solution to the problem. The Court’s approach has not been
restricted to a search for a specific treaty or rule of customary law spe-
cifically regulating or applying to a matter before it and, in the absence of
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such a specific rule or treaty, it has not declared that it cannot definitively
conclude or that it is unable to reach a decision or make a determination
on that matter. The Court has in the past — rightly in my view — not
imposed such restrictions upon itself when discharging its judicial func-
tion to decide disputes in accordance with international law, but has
referred to the principles of international law, to equity and to its own
jurisprudence in order to define and settle the legal issues referred to it.

On the other hand, the search for specific rules led the Court to over-
look or not fully to apply the principles of the United Nations Charter
when considering the question before it. One such principle that does not
appear to have been given its due weight in the Judgment of the Court is
Article 2, paragraph 1, of the Charter of the United Nations, which pro-
vides that “The Organization is based on the principle of sovereign equal-
ity of all its Members.” The principle of sovereign equality of States is of
general application. It presupposes respect for the sovereignty and terri-
torial integrity of all States. International law recognizes the sovereignty
of each State over its territory as well as the physical integrity of the civil-
ian population. By virtue of this principle, a State is prohibited from
inflicting injury or harm on another State. The principle is bound to be
violated if nuclear weapons are used in a given conflict, because of their
established and well-known characteristics. The use of such weapons
would not only result in the violation of the territorial integrity of non-
belligerent States by radioactive contamination, but would involve the
death of thousands, if not millions, of the inhabitants of territories not
parties to the conflict. This would be in violation of the principle as
enshrined in the Charter, an aspect of the matter that would appear not
to have been taken fully into consideration by the Court when making its
findings.

I am likewise constrained to express my apprehension over some of the
other findings in the Advisory Opinion with regard to respect for human
rights and genocide, the protection of the natural environment and the
policy of deterrence. With regard to genocide, it is stated that genocide
would be considered to have been committed if a recourse to nuclear
weapons resulted from an intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such. This reflects the text
of the Genocide Convention. However, one must be mindful of the spe-
cial characteristics of the Convention, its object and purpose, to which
the Court itself referred in the Reservations case as being to condemn and
punish

“‘a crime under international law’ involving a denial of the right of
existence of entire human groups, a denial which shocks the con-
science of mankind and results in great losses to humanity, and which
is contrary to moral law and to the spirit and aims of the United
Nations” (Reservations to the Convention on the Prevention and Pun-
ishment of the Crime of Genocide, I.C.J. Reports 1951, p. 23);

354




image121.png
577 THREAT OR USE OF NUCLEAR WEAPONS (DISS. OP. KOROMA)

while further pointing out

“that the principles underlying the Convention are principles which
are recognized by civilized nations as binding on States, even with-
out any conventional obligation” (1. C.J. Reports 1951, p. 23).

It further emphasized the co-operation required in order “to liberate
mankind from such an odious scourge” and, given the humanitarian and
civilizing purpose of the Convention, it referred to it as intended “to safe-
guard the very existence of certain human groups”, and “to confirm and
endorse the most elementary principles of morality”. The Court cannot
therefore view with equanimity the killing of thousands, if not millions,
of innocent civilians which the use of nuclear weapons would make inevi-
table, and conclude that genocide has not been committed because the
State using such weapons has not manifested any intent to kill so many
thousands or millions of people. Indeed, under the Convention, the
quantum of the people killed is comprehended as well. It does not appear
to me that judicial detachment requires the Court from expressing itself
on the abhorrent shocking consequences that a whole population could
be wiped out by the use of nuclear weapons during an armed conflict,
and the fact that this could tantamount to genocide, if the consequences
of the act could have been foreseen. Such expression of concern may even
have a preventive effect on the weapons being used at all.

As to whether recourse to nuclear weapons would violate human
rights, in particular the right to human life, the Court found that it was
never envisaged that the lawfulness or otherwise of such weapons would
be regulated by the International Covenant on Civil and Political Rights.
While this is accepted as a legal position, it does seem to me that too
narrow a view has been taken of the matter. It should be recalled that
both human rights law and international humanitarian law have as their
raison d’étre the protection of the individual as well as the worth and dig-
nity of the human person, both during peacetime or in an armed conflict.
1t is for this reason, to my mind, that the United Nations Charter, which
was adopted immediately after the end of the Second World War in the
course of which serious and grave violations of human rights had
oceurred, undertook to protect the rights of individual human beings
whatever their race, colour or creed, emphasizing that such rights were to
be protected and respected even during an armed conflict. It should not
be forgotten that the Second World War had witnessed the use of the
atomic weapon in Hiroshima and Nagasaki, resulting in the deaths of
thousands of human beings. The Second World War therefore came to
be regarded as the period epitomizing gross violations of human rights.
The possibility that the human rights of citizens, in particular their right
to life, would be violated during a nuclear conflagration, is a matter
which falls within the purview of the Charter and other relevant interna-
tional legal instruments. Any activity which involves a terrible violation
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of the principles of the Charter deserves to be considered in the context of
both the Charter and the other applicable rules. It is evidently in this con-
text that the Human Rights Committee under the International Cov-
enant on Civil and Political Rights adopted, in November 1984, a “gen-
eral comment” on Article 6 of the Covenant (Right to Life), according to
which the production, testing, possession, deployment and use of nuclear
weapons ought to be prohibited and recognized as crimes against human-
ity. It is to be recalled that Article 6 of the Charter of the Nuremberg
Tribunal defined crimes against humanity as “murder, extermination . . .,
and other inhumane acts committed against any civilian population,
before or during war . . .”. It follows that the Nuremberg principles are
likewise pertinent to the matter just considered by the Court.

With regard to the protection and safeguarding of the natural environ-
ment, the Court reached the conclusion that existing international law
does not prohibit the use of nuclear weapons, but that important envi-
ronmental factors are to be taken into account in the context of the
implementation of the principles and rules of law applicable in armed
conflict. The Court also found that relevant treaties in relation to the pro-
tection of the natural environment could not have intended to deprive
a State of the exercise of its right to self-defence under international law.

In my view, what is at issue is not whether a State might be denied its
right to self-defence under the relevant treaties intended for the protection
of the natural environment, but rather that, given the known qualities of
nuclear weapons when exploded as well as their radioactive effects which
not only contaminate human beings but the natural environment as well
including agriculture, food, drinking water and the marine ecosystem
over a wide area, it follows that the use of such weapons would not only
cause severe and widespread damage to the natural environment, but
would deprive human beings of drinking water and other resources
needed for survival. In recognition of this, the First Additional Protocol
of 1977 makes provision for the preservation of objects indispensable to
the survival of the civilian population, such as foodstuffs, agricultural
produce, drinking water installations, etc. The Advisory Opinion should
have considered the question posed in relation to the protection of the
natural environment from this perspective, rather than giving the impres-
sion that the argument advanced was about denying a State its legitimate
right of self-defence.

The Advisory Opinion considered that the fact of nuclear weapons not
having been used for 50 years cannot be regarded as an expression of an
opinio juris. The legal basis for such a recognition was not elaborated; it
was more in the nature of an assertion. However, the Court was unable
to find that the conviction of the overwhelming majority of States that
the fact that nuclear weapons have not been used for the last 50 years has
established an opinio juris in favour of the prohibition of such use, was
such as to have a bearing on its Opinion. In this connection, the Court

356




image54.png
579 THREAT OR USE OF NUCLEAR WEAPONS (DISS. OP. KOROMA)

should have given due consideration and weight to the statements of the
overwhelming majority of States together with the resolutions adopted
by various international organizations on the use of nuclear weapons, as
evidence of the emergence of an opinio juris.

In my view, it was injudicious for the Court to have appeared to give

legal recognition to the doctrine of deterrence as a principle of inter-
national law. While it is legitimate that judicial notice should be taken of
that policy, the Court should have realized that it has the potential of
being declared illegal if implemented, as it would involve a nuclear con-
flict between belligerents with catastrophic consequences for the civilian
population not on[y of the belligerent pames but those of States not
involved in such a conflict, and could result in the violation of interna-
tional law in general and humanitarian law in particular. It would there-
ore have been prudent for the Court to have refrained from taking a
position on this matter, which is essentially non-legal.
Be that as it may, the Advisory Opinion cannot be considered as
entirely without legal merit or significance. The positive findings it con-
ains should be regarded as a step forward in the historic process of
imposing legal restraints in armed conflicts. Some of those restraints as
they relate to nuclear weapons have now found expression in the opinion
of the Court. For the first time in its history, indeed in the history of any
ribunal of similar standing, the Court has declared and confirmed that
nuclear weapons are subject to international law; that a threat or use of
force by means of nuclear weapons that is contrary to Article 2, para-
graph 4, of the United Nations Charter, and that fails to meet the
requirements of Article 51 is unlawful. The Court has also held that any
threat or use of nuclear weapons that is incompatible with the require-
ments of international law applicable in armed conflict, particularly those
of the principles of humanitarian law as well as specific obligations under
the treaties or other undertakings, dealing expressly with nuclear weap-
ons, would be unlawful. Inferentially, it is because recourse to nuclear
weapons could not meet the aforementioned requirements that the Court
has found

“that the threat or use of nuclear weapons would generally be con-
trary to the rules of international law applicable in armed conflict,
and in particular the principles and rules of humanitarian law”
(paragraph 2E of the dispositif).

This finding, though qualified, should be regarded as of normative impor-
tance, when taken together with the other conclusions reached by the
Court. Among other things, it is a rejection of the argument that since
humanitarian law pre-dated the invention of nuclear weapons, it could
not therefore be applicable to those weapons. On the contrary, the Court
has found that given the intrinsic character of the established principles
and rules of humanitarian law, it does apply to them.
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It is in the response to these juridical findings of both historic and nor-
mative importance that I have voted in favour of paragraphs 2A, 2C,
2D and 2F of the dispositif, but not without reservations with respect to
paragraph 2C.

However, I have voted against paragraph 2 B according to which the
Court finds that there is in neither customary nor conventional interna-
tional law any comprehensive and universal prohibition of the threat of
nuclear weapons as such. Such a finding, in my view, is not in accordance
with the law. At the very least, the use of nuclear weapons would
violate the prohibition of the use of poison weapons as embodied in
Article 23 (a) of the Hague Convention of 1899 and 1907 as well as
the Geneva Gas Protocol of 1925 which prohibits the use of poison gas
and/or bacteriological weapons. Because of its universal adherence, the
Protocol is considered binding on the international community as a
whole. Furthermore, the prohibition of the use of poison gas is now
regarded as a part of customary international law binding on all States,
and, the finding by the Court in paragraph 2 B cannot be sustained in the
face of the Geneva Conventions of 1949 and the 1977 Additional Proto-
cols thereto either. With regard to the Conventions, they are as of today
binding on at least 186 States and their universal acceptance is said to be
even greater than that of the United Nations Charter. Accordingly, those
treaties are now recognized as a part of customary international law
binding on all States. The Court in its Judgment in the Nicaragua case
confirmed that the Conventions are a part of customary international
law, when it stated that:

“there is an obligation . . . in the terms of Article 1 of the Geneva
Conventions, to ‘respect’ the Conventions and even ‘to ensure
respect’ for them ‘in all circumstances’, since such an obligation does
not derive only from the Conventions themselves, but from the gen-
eral principles of humanitarian law to which the Conventions merely
give specific expression” (Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States of America), I.C.J.
Reports 1986, p. 114, para. 220).

By reference to the humanitarian principles of international law, the
Court recognized that the Conventions themselves are reflective of cus-
tomary law and as such universally binding. The same reasoning applies
to Additional Protocol I in particular, which constitutes a restatement
and a reaffirmation of customary law rules based on the earlier Geneva
and Hague Conventions. To date, 143 States have become parties to the
Protocol, and the customary force of the provisions of the Protocol are
not based on the formal status of the Protocol itself.

In the light of the foregoing conclusion, it cannot be maintained, as the
Court has done, that there is in neither customary nor conventional inter-
national law any comprehensive and universal prohibition of the threat
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or use of nuclear weapons as such. Such a finding is not consistent with
its jurisprudence either as alluded to above.

I have however voted in favour of paragraph 2 F of the dispositif which
stresses the obligation to pursue in good faith and bring to a conclusion
negotiations leading to nuclear disarmament in all its aspects under strict
and effective international control. I am of the view that the parties to the
1968 Treaty on the Non-Proliferation of Nuclear Weapons, realizing the
danger posed to all States by the proliferation of nuclear weapons,
entered into a binding commitment to end the nuclear arms race at an
early date and to embark on nuclear disarmament. The dangers that
those weapons posed for humanity in 1968 are still current today, as is
evident from the decision taken in 1995 by the States parties to the
Treaty, to make it permanent. The obligation to eliminate those weapons
remains binding on those States so as to remove the threat such weapons
pose to violate the Charter or the principles and rules of humanitarian
law. There is accordingly a correlation between the obligation of nuclear
disarmament assumed by those States parties to the Non-Proliferation
Treaty and the obligations assumed by States under the United Nations
Charter and under the law applicable in armed conflict, in particular
international humanitarian law.

Despite this and some of the other normative conclusions reached by
the Court in its Advisory Opinion, it is a matter of profound regret that
on the actual question put to it, that is, whether it is permitted under
international law to use nuclear weapons in any circumstances, the Court
flinched and failed to reach the only and inescapable finding, namely,
that in view of the established facts of the use of such weapons, it is
inconceivable that there is any circumstance in which their use would not
violate the principles and rules of international law applicable in armed
conflict and, in particular, the principles and rules of humanitarian law.
By not answering the question and leaving it to States to decide the mat-
ter, the Court declined the challenge to reaffirm the applicability of the
rules of law and of humanitarian law in particular to nuclear weapons
and to ensure the protection of human beings, of generations unborn and
of the natural environment against the use of such weapons whose
destructive power, we have seen, is unable to discriminate between com-
batants and non-combatants, cannot spare hospitals or prisoner-of-war
camps and can cause suffering out of all proportion to military necessity
leaving their victims to die as a result of burns after weeks of agony, or to
be afflicted for life with painful infirmities. The request by the General
Assembly was for the Court, as the guarantor of legality, to affirm that
because of these consequences, the use of nuclear weapons is unlawful
under international law. A determination that this Court as a court of
law should have been able to make.
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In the absence of such a categoric and inescapable finding, I am left
with no alternative but with deep regret to dissent from the Advisory
Opinion.

(Signed) Abdul G. KOROMA.
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DISSENTING OPINION OF JUDGE SHAHABUDDEEN

The Charter was signed on 26 June 1945. A less troubled world was its
promise. But the clash of arms could still be heard. A new weapon was
yet to come. It must first be tested. The date was 12 July 1945; the place
Alamogordo. The countdown began. The moment came: “The radiance
of a thousand suns.” That was the line which came to the mind of the
leader of the scientific team. He remembered also the end of the ancient
verse: “I am become death, The Shatterer of Worlds”!.

By later standards, it was a small explosion. Bigger bombs have since
been made. Five declared nuclear-weapon States possess them. The pros-
pect of mankind being destroyed through a nuclear war exists. The books
of some early peoples taught that the use of a super weapon which might
lead to excessively destructive results was not allowed. What does con-
temporary international law have to say on the point?

That, in substance, is the General Assembly’s question. The question
raises the difficult issue as to whether, in the special circumstances of the
use of nuclear weapons, it is possible to reconcile the imperative need of
a State to defend itself with the no less imperative need to ensure that, in
doing so, it does not imperil the survival of the human species. If a
reconciliation is not possible, which side should give way? Is the prob-
lem thus posed one of law? If so, what lines of legal enquiry suggest
themselves?

%

Overruling preliminary arguments, the Court, with near unanimity,
decided to comply with the General Assembly’s request for an advisory
opinion on the question whether “the threat or use of nuclear weapons
[is] in any circumstance permitted under international law”. By a bare
majority, it then proceeded to reply to the General Assembly’s question
by taking the position, on its own showing, that it cannot answer the sub-
stance of the question. I fear that the contradiction between promise and
performance cannot, really, be concealed. With respect, I am of the view

! Peter Michelmore, The Swift Years, The Robert Oppenheimer Story, 1969, p. 110.
Oppenheimer could read the verse in the original Sanskrit of the Bhagavad-Gita.
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State—whether or not it defended the policy of deter-
rence—suggested to the Court that it would be lawful to
threaten to use force if the use of force contemplated would
be illegal.

Rules on the lawfulness or unlawfulness of nuclear weapons
as such
(paras. 49-73)

Having dealt with the Charter provisions relating to the
threat or use of force, the Court turns to the law applicable
in situations of armed conflict. It first addresses the ques-
tion whether there are specific rules in international law
regulating the legality or illegality of recourse to nuclear
weapons per se; it then examines the question put to it in
the light of the law applicable in armed conflict proper,
i.e., the principles and rules of humanitarian law applicable
in armed conflict, and the law of neutrality.

The Court notes by way of introduction that interna-
tional customary and treaty law does not contain any spe-
cific prescription authorizing the threat or use of nuclear
weapons or any other weapon in general or in certain
circumstances, in particular those of the exercise of legiti-
mate self-defence. Nor, however, is there any principle
or rule of international law which would make the legal-
ity of the threat or use of nuclear weapons or of any other
weapons dependent on a specific authorization. State
practice shows that the illegality of the use of certain
weapons as such does not result from an absence of
authorization but, on the contrary, is formulated in terms
of prohibition.

It does not seem to the Court that the use of nuclear
weapons can be regarded as specifically prohibited on
the basis of certain provisions of the Second Hague Dec-
laration of 1899, the Regulations annexed to the Hague
Convention IV of 1907 or the 1925 Geneva Protocol.
The pattern until now has been for weapons of mass de-
struction to be declared illegal by specific instruments.
But the Court does not find any specific prohibition of
recourse to nuclear weapons in treaties expressly prohibit-
ing the use of certain weapons of mass destruction; and
observes that, although, in the last two decades, a great
many negotiations have been conducted regarding nuclear
weapons, they have not resulted in a treaty of general
prohibition of the same kind as for bacteriological and
chemical weapons.

The Court notes that the treaties dealing exclusively
with acquisition, manufacture, possession, deployment
and testing of nuclear weapons, without specifically ad-
dressing their threat or use, certainly point to an increas-
ing concern in the international community with these
weapons. It concludes from this that these treaties could
therefore be seen as foreshadowing a future general pro-
hibition of the use of such weapons, but that they do not
constitute such a prohibition by themselves. As to the
treaties of Tlatelolco and Rarotonga and their Protocols,
and also the declarations made in connection with the
indefinite extension of the Treaty on the Non-Proliferation
of Nuclear Weapons, it emerges from these instruments
that:

(@) anumber of States have undertaken not to use nuclear
weapons in specific zones (Latin America; the South Pacific)
or against certain other States (non-nuclear-weapon States
which are parties to the Treaty on the Non-Proliferation of
Nuclear Weapons);
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(b) nevertheless, even within this framework, the nuclear-
weapon States have reserved the right to use nuclear weapons
in certain circumstances; and

(c) these reservations met with no objection from the
parties to the Tlatelolco or Rarotonga Treaties or from the
Security Council.

The Court then turns to an examination of customary
international law to determine whether a prohibition of the
threat or use of nuclear weapons as such flows from that
source of law.

It notes that the members of the international commu-
nity are profoundly divided on the matter of whether
non-recourse to nuclear weapons over the past 50 years
constitutes the expression of an opinio juris. Under these
circumstances the Court does not consider itself able to
find that there is such an opinio juris. It points out that
the adoption each year by the General Assembly, by a
large majority, of resolutions recalling the content of
resolution 1653 (XVI), and requesting the Member States
to conclude a convention prohibiting the use of nuclear
weapons in any circumstance, reveals the desire of a very
large section of the international community to take, by
a specific and express prohibition of the use of nuclear
weapons, a significant step forward along the road to
complete nuclear disarmament. The emergence, as lex lata,
of a customary rule specifically prohibiting the use of
nuclear weapons as such is hampered by the continuing
tensions between the nascent opinio juris, on the one hand,
and the still strong adherence to the doctrine of deterrence
(in which the right to use those weapons in the exercise of
the right to self-defence against an armed attack threaten-
ing the vital security interests of the State is reserved), on
the other.

International humanitarian law
(paras. 74-87)

Not having found a conventional rule of general scope,
nor a customary rule specifically proscribing the threat or
use of nuclear weapons per se, the Court then deals with
the question whether recourse to nuclear weapons must be
considered as illegal in the light of the principles and rules
of international humanitarian law applicable in armed con-
flict and of the law of neutrality.

After sketching the historical development of the body
of rules which originally were called “laws and customs
of war” and later came to be termed “‘international hu-
manitarian law”, the Court observes that the cardinal
principles contained in the texts constituting the fabric
of humanitarian law are the following. The first is aimed
at the protection of the civilian population and civilian
objects and establishes the distinction between combatants
and non-combatants; States must never make civilians
the object of attack and must consequently never use
weapons that are incapable of distinguishing between
civilian and military targets. According to the second
principle, it is prohibited to cause unnecessary suffering
to combatants: it is accordingly prohibited to use weapons
causing them such harm or uselessly aggravating their
suffering. In application of that second principle, States
do not have unlimited freedom of choice of means in the
weapons they use.

The Court also refers to the Martens Clause, which
was first included in the Hague Convention II with Re-
spect to the Laws and Customs of War on Land of 1899
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that the Court should and could have answered the General Assembly’s
question — one way or another.

£

From the point of view of the basic legal principles involved, the reply
of the Court, such as it is, is set out in the first part of subparagraph E of
paragraph 2 of the operative paragraph of its Advisory Opinion. Subject
to a reservation about the use of the word “generally”, I agree with the
Court

“that the threat or use of nuclear weapons would generally be con-
trary to the rules of international law applicable in armed conflict,
and in particular the principles and rules of humanitarian law”.

My difficulty is with the second part of subparagraph E of paragraph 2
of the operative paragraph of the Court’s Advisory Opinion. If the use of
nuclear weapons is lawful, the nature of the weapon, combined with
the requirements of necessity and proportionality which condition the
exercise of the inherent right of self-defence, would suggest that such
weapons could only be lawfully used “in an extreme circumstance of
self-defence, in which the very survival of a State would be at stake”;
and this, I think, notwithstanding variations in formulation and flexible
references to “vital security interests”, is the general theme underlying the
position taken by the nuclear-weapon States. That in turn must be the
main issue presented for consideration by the Court. But this is exactly
the issue that the Court says it cannot decide, with the result that the
General Assembly has not received an answer to the substance of its
question.

I have the misfortune to be unable to subscribe to the conclusion so
reached by the Court, and the more so for the reason that, when that
conclusion is assessed by reference to the received view of the “Lotus”
case, the inference could be that the Court is saying that there is a pos-
sibility that the use of nuclear weapons could be lawful in certain circum-
stances and that it is up to States to decide whether that possibility exists
in particular circumstances, a result which would give me difficulty. In
my respectful view, “the current state of international law, and . . . the
elements of fact at its disposal” permitted the Court to answer one way
or another.

As the two parts of subparagraph E cannot be separated for the pur-
pose of voting, I have been regretfully constrained to withhold support
from this subparagraph. Further, as the point of disagreement goes to the
heart of the case, I have elected to use the style “dissenting opinion”,
even though voting for most of the remaining items of the operative para-
graph.
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A second holding which I am unable to support is subparagraph B of
paragraph 2 of the operative paragraph. The specificity conveyed by the
words “as such” enables me to recognize that “[t]here is in neither cus-
tomary nor conventional international law any comprehensive and uni-
versal prohibition of the threat or use of nuclear weapons as such”. But
the words “as such” do not outweigh a general suggestion that there is no
prohibition at all of the use of nuclear weapons. The circumstance that
there is no “comprehensive and universal prohibition of the threat or use
of nuclear weapons as such” in customary or conventional international
law does not conclude the question whether the threat or use of such
weapons is lawful ; more general principles have to be consulted. Further,
for reasons to be given later, the test of prohibition does not suffice to
determine whether there is a right to do an act with the magnitude of
global implications which would be involved in such use. Finally, the
holding in this subparagraph is a step in the reasoning; it does not prop-
erly form part of the Court’s reply to the General Assembly’s question.

5

As remarked above, I have voted for the remaining items of the opera-
tive paragraph of the Court’s Advisory Opinion. However, a word of
explanation is appropriate. The Court’s voting practice does not always
allow for a precise statement of a judge’s position on the elements of a
dispositif to be indicated through his vote; how he votes would depend
on his perception of the general direction taken by such an element and
of any risk of his basic position being misunderstood. A declaration,
separate opinion or dissenting opinion provides needed opportunity for
explanation of subsidiary difficulties. This I now give below in respect of
those parts of the operative paragraph for which I have voted.

As to subparagraph A of paragraph 2 of the operative paragraph,
I take the view, to some extent implicit in this subparagraph, that, at any
rate in a case of this kind, the action of a State is unlawful unless it is
authorized under international law; the mere absence of prohibition is
not enough. In the case of nuclear weapons, there is no authorization,
whether specific or otherwise. However, subparagraph A is also a step in
the reasoning; it is not properly part of the Court’s reply to the General
Assembly’s question.

As to subparagraph C of paragraph 2 of the operative paragraph,
there is an implication here that a “threat or use of force by means of
nuclear weapons that is contrary to Article 2, paragraph 4, of the United
Nations Charter” may nevertheless be capable of complying with some
or all of the requirements of Article 51 and would in that event be lawful.
I should have thought that something which was “contrary” to the
former was ipso facto illegal and not capable of being redeemed by meet-
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ing any of the requirements of the latter. Thus, an act of aggression,
being contrary to Article 2, paragraph 4, is wholly outside of the frame-
work of Article 51, even if carried out with antiquated rifles and in strict
conformity with humanitarian law. Further, it is difficult to see how the
Court can allow itself to be suggesting here that there are circumstances
in which the threat or use of nuclear weapons is lawful in view of the fact
that in subparagraph E of paragraph 2 of the operative paragraph it has
not been able to come to a definitive conclusion on the main issue as to
whether the threat or use of such weapons is lawful or unlawful in the
circumstances stated there.

As to subparagraph D of paragraph 2 of the operative paragraph, the
statement that a “threat or use of nuclear weapons should also be com-
patible with the requirements of the international law applicable in
armed conflict . . .” suggests the possibility of cases of compatibility and
consequently of legality. As mentioned above, it is difficult to see how the
Court can take this position in view of its inability to decide the real issue
of legality. The word “should” is also out of place in a finding as to what
is the true position in law.

As to subparagraph F of paragraph 2 of the operative paragraph,
I have voted for this as a general proposition having regard to the char-
acter of nuclear weapons. The particular question as to the legal impli-
cations of Article VI of the Treaty on the Non-Proliferation of Nuclear
Weapons (“NPT”) is not before the Court; it does not form part of the
General Assembly’s question. It could well be the subject of a separate
question as to the effect of that Article of the NPT, were the General
Assembly minded to present one.

Going beyond the operative paragraph, I have hesitations on certain
aspects of the consideranda but do not regard it as convenient to list them
all. I should however mention paragraph 104 of the Advisory Opinion.
To the extent that this reproduces the standing jurisprudence of the
Court, I do not see the point of the paragraph. If it ventures beyond, I do
not agree. The operative paragraph of the Court’s Advisory Opinion has
to be left to be interpreted in accordance with the settled jurisprudence
on the point.

*

Returning to subparagraph E of paragraph 2 of the operative para-
graph of the Court’s Advisory Opinion, I propose to set out below my
reasons for agreeing with this holding in so far as I agree with it and for
disagreeing with it in so far as I disagree. The limited objective will be to
show that, contrary to the Court’s major conclusion, “the current state of
international law, and . . . the elements of fact at its disposal” were suf-
ficient to enable it to “conclude definitively whether the threat or use of
nuclear weapons would be lawful or unlawful in an extreme circumstance
of self-defence, in which the very survival of a State would be at stake”.
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With this end in view, I propose, after noticing some introductory and
miscellaneous matters in Part I, to deal, in Part II, with the question
whether States have a right to use nuclear weapons having regard to the
general principles which determine when States are to be considered as
having a power, and, in Part III, with the position under international
humanitarian law. In Part IV, I consider whether a prohibitory rule, if it
existed at the commencement of the nuclear age, was modified or
rescinded by the emergence of a subsequent rule of customary interna-
tional law. I pass on in Part V to consider denuclearization treaties and
the NPT. The conclusion is reached in Part VI.

PART 1. INTRODUCTORY AND MISCELLANEOUS MATTERS

1. The Main Issue

The commencement of the nuclear age represents a legal benchmark for
the case in hand. One argument was that, at that point of time, the use of
nuclear weapons was not prohibited under international law, but that a
prohibitory rule later emerged, the necessary opinio juris developing under
the twin influences of the general prohibition of the use of force laid down
in Article 2, paragraph 4, of the Charter and of growing appreciation of
and sensitivity to the power of nuclear weapons. In view of the position
taken by the proponents of the legality of the use of nuclear weapons
(“proponents of legality”) over the past five decades, it will be difficult to
establish that the necessary opinio juris later crystallized, if none existed
earlier. That argument was not followed by most of the proponents of the
illegality of the use of nuclear weapons (“proponents of illegality”).

The position generally taken by the proponents of illegality was that a
prohibitory rule existed at the commencement of the nuclear age, and
that subsequent developments merely evidenced the continuing existence
of that rule. For their part, the proponents of legality took the position
that such a prohibitory rule never existed, and that what subsequent
developments did was to evidence the continuing non-existence of any
such rule and a corresponding right to use nuclear weapons. There was
no issue as to whether, supposing that a prohibitory rule existed at the
commencement of the nuclear age, it might have been reversed or modi-
fied by the development of a later rule in the opposite direction?; sup-
posing that that had been argued, the position taken by the proponents

2 For the possibility of a rule of customary international law being modified by later
inconsistent State practice, see Military and Paramilitary Activities in and against Nica-
ragua, Merits, .C.J. Reports 1986, p. 109, para. 207.
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of illegality would bar the development of the opinio juris necessary for
the subsequent emergence of any such permissive rule, and more particu-
larly so if the earlier prohibitory rule had the quality of jus cogens. This
would have been the case if any humanitarian principles on which the
earlier prohibitory rule was based themselves had the quality of jus
cogens, a possibility left open by paragraph 83 of the Court’s Advisory
Opinion.

State practice is important. But it has to be considered within the
framework of the issues raised. Within the framework of the issues raised
in this case, State practice subsequent to the commencement of the
nuclear age does not have the decisive importance suggested by the focus
directed to it during the proceedings: it is not necessary to consider it in
any detail beyond and above what is reasonably clear, namely, that the
opposition shown by the proponents of legality would have prevented the
development of a prohibitory rule if none previously existed, and that the
opposition shown by the proponents of illegality would have prevented
the development of a rescinding rule if a prohibitory rule previously
existed. In either case, the legal situation as it existed at the commence-
ment of the nuclear age would continue in force. The question is, what
was that legal situation?

The real issue, then, is whether at the commencement of the nuclear
age there was in existence a rule of international law which prohibited a
State from creating effects of the kind which could later be produced by
the use of nuclear weapons. If no such rule then existed, none has since
come into being, and the case of the proponents of legality succeeds; if
such a rule then existed, it has not since been rescinded, and the case of
the proponents of illegality succeeds.

2. The Charter Assumes That Mankind and Its Civilization
Will Continue

International law includes the principles of the law of armed conflict.
These principles, with roots reaching into the past of different civiliza-
tions, were constructed on the unspoken premise that weapons, however
destructive, would be limited in impact, both in space and in time. That
assumption held good throughout the ages. New and deadlier weapons
continued to appear, but none had the power to wage war on future gen-
erations or to threaten the survival of the human species. Until now.

Is a legal problem presented? I think there is; and this for the reason
that, whatever may be the legal position of the individual in international
law, if mankind in the broad is annihilated, States disappear and, with
them, the basis on which rights and obligations exist within the interna-
tional community. How might the problem be approached?

Courts, whether international or national, have not had to deal with
the legal implications of actions which could annihilate mankind. Yet in
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neither system should there be difficulty in finding an answer; both sys-
tems must look to the juridical foundations on which they rest. What do
these suggest?

In his critical study of history, Ibn Khaldin referred to “the explana-
tion that laws have their reason in the purposes they are to serve”. Con-
tinuing, he noted that “the jurists mention that . . . injustice invites the
destruction of civilization with the necessary consequence that the species
will be destroyed”, and that the laws “are based upon the effort to pre-
serve civilization”?. Thus, the preservation of the human species and of
civilization constitutes the ultimate purpose of a legal system. In my
opinion, that purpose also belongs to international law, as this is under-
stood today.

This conclusion is not at variance with the Charter of the United
Nations and the Statute of the Court, by which the Court is bound. The
first preambular paragraph of the Charter recorded that “the Peoples of
the United Nations” were “[d]etermined to save succeeding generations
from the scourge of war, which twice in our lifetime has brought untold
sorrow to mankind . . .”. A world free of conflict was not guaranteed;
but, read in the light of that and other statements in the Charter,
Article 9 of the Statute shows that the Court was intended to serve a
civilized society. A civilized society is not one that knowingly destroys
itself, or knowingly allows itself to be destroyed. A world without people
is a world without States. The Charter did not stipulate that mankind
would continue, but it at least assumed that it would; and the assumption
was not the less fundamental for being implicit.

3. The Use of Nuclear Weapons Is Unacceptable
to the International Community

It is necessary to consider the character of nuclear weapons. It was said
on the part of the proponents of legality that there are “tactical”, “battle-
field”, “theatre” or “clean” nuclear weapons which are no more destruc-
tive than certain conventional weapons. Supposing that this is so, then ex
hypothesi the use of nuclear weapons of this kind would be as lawful as
the use of conventional weapons. It was in issue, however, whether the
material before the Court justified that hypothesis, the argument of the
proponents of illegality being that the use of any nuclear weapon, even if
directed against a lone nuclear submarine at sea or against an isolated
military target in the desert, results in the emission of radiation and
nuclear fall-out and carries the risk of triggering a chain of events which
could lead to the annihilation of the human species. The eleventh pre-
ambular paragraph of the 1968 NPT, which was extended “indefinitely” in
1995, records that the States parties desired “the liquidation of all their

3 Ibn Khaldtn, The Mugaddimah, An Introduction to History, trans. Franz Rosenthal,
edited and abridged by N. J. Dawood, 1981, p. 40.

159




image95.png
382 THREAT OR USE OF NUCLEAR WEAPONS (DISS. OP. SHAHABUDDEEN)

existing stockpiles, and the elimination from national arsenals of nuclear
weapons . . .”. Presumably the elimination so foreshadowed compre-
hended all “nuclear weapons” and, therefore, “tactical”, “battlefield”,
“theatre™ or “clean” nuclear weapons also. The parties to the NPT drew
no distinction. On the material before it, the Court could feel less than
satisfied that the suggested exceptions exist.

The basic facts underlying the resolutions of the General Assembly as
to the nature of a nuclear war, at least a full-scale one, are difficult to
controvert. Since 1983 the technology has advanced. but the position
even at that stage was put thus by the Secretary-General of the United
Nations, Mr. Javier Pérez de Cuéllar:

“The world’s stockpile of nuclear weapons today is equivalent to
16 billion tons of TNT. As against this, the entire devastation of the
Second World War was caused by the expenditure of no more than
3 million tons of munitions. In other words, we possess a destructive
capacity of more than 5,000 times what caused 40 to 50 million
deaths not too long ago. It should suffice to kill every man, woman
and child 10 times over.”*

Thus. nuclear weapons are not just another type of explosive weapons,
only occupying a higher position on the same scale: their destructive
power is exponentially greater. Apart from blast and heat, the radiation
effects over time are devastating. To classify these effects as being merely
a by-product is not to the point; they can be just as extensive as, if not
more so than, those immediately produced by blast and heat. They cause
unspeakable sickness followed by painful death, affect the genetic code,
damage the unborn, and can render the earth uninhabitable. These
extended effects may not have military value for the user, but this does
not lessen their gravity or the fact that they result from the use of nuclear
weapons. This being the case, it is not relevant for present purposes to
consider whether the injury produced is a by-product or secondary effect
of such use.

Nor is it always a case of the effects being immediately inflicted but
manifesting their consequences in later ailments; nuclear fallout may
exert an impact on people long after the explosion, causing fresh injury to
them in the course of time, including injury to future generations. The

+ Javier Pérez de Cuéllar. Statement at the University of Pennsylvania. 24 March 1983.
in Disarmament. Vol. VL. No. 1. p. 91.
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weapon continues to strike for years after the initial blow, thus presenting
the disturbing and unique portrait of war being waged by a present gen-
eration on future ones — on future ones with which its successors could
well be at peace.

The first and only military use of nuclear weapons which has so far
been made took place at Hiroshima on 6 August 1945 and at Nagasaki
on 9 August 1945. A month later, the International Committee of the
Red Cross (“ICRC”) considered the implications of the use of newly
developed weapons. In a circular letter to national Red Cross commit-
tees, dated 5 September 1945 and signed by Mr. Max Huber as acting
President, the ICRC wrote this:

“Totalitarian war has brought new technics into being. Does this
mean that we must accept that the individual will no longer be pro-
tected by the law and will henceforth only be seen as a mere element of
collectivities involved in a conflict? This would imply the collapse of
the principles underlying international law, which aims to promote
the physical and spiritual protection of the individual. Even in time
of war, a law of a strictly egotistical and utilitarian nature, only
inspired by fortuitous interests, could never offer lasting security. If
warfare fails to accept the value and dignity of the human being, it
will proceed irresistibly to destructions without limit, as the spirit of
mankind, which is taking possession of the forces of the universe,
seems by its creations to be accelerating that devastating impetus.”
[ Translation by the Registry.]

Do the rules stand set aside? Or do they still apply to protect the indi-
vidual? If they do not, the seizure by man of the forces of the universe
propels war irresistibly and progressively in the direction of destruction
without limit, including the extinction of the human species. In time, the
nuclear-weapon States (“NWS”) and most of the non-nuclear-weapon
States (“NNWS”) would subscribe to statements acknowledging the sub-
stance of this result.

The concerns raised by the ICRC did not go unechoed. As was pointed
out by several States, four months later the General Assembly unani-
mously adopted a resolution by which it established a commission charged
with the responsibility of making “specific proposals . . . (¢) for the elimi-
nation from national armaments of atomic weapons and of all other major
weapons adaptable to mass destruction” (General Assembly resolution 1 (I),
para. 5, of 24 January 1946). It is too limited a view to restrict the sig-
nificance of the resolution to the mere establishment of the commission;
the bases on which the commission was established are also important.

In line with this, on 20 September 1961 an agreement, known as “The
McCloy-Zorin Accords”, was signed by representatives of the United
States of America and the Soviet Union, the two leading NWS. The
Accords recommended eight principles as guidance for disarmament
negotiations. The fifth principle read: “Elimination of all stockpiles of
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nuclear, chemical, bacteriological, and other weapons of mass destruc-
tion, and cessation of the production of such weapons.” On 20 Decem-
ber 1961 that agreement was unanimously welcomed by the General
Assembly on the joint proposition of those two States (General Assembly
resolution 1722 (XVI) of 20 December 1961).

The first preamble to the 1968 NPT refers to “the devastation that
would be visited upon all mankind by a nuclear war . . .”. The preamble
to the NPT (inclusive of that statement) was reaffirmed in the first para-
graph of the preamble to Decision No. 2 adopted by the 1995 Review
and Extension Conference of the Parties to the Treaty on the Non-Pro-
liferation of Nuclear Weapons. The overwhelming majority of States are
parties to these instruments.

The Final Document adopted by consensus in 1978 by the Tenth Spe-
cial Session of the General Assembly (on the subject of disarmament)
opened with these words: “Alarmed by the threat to the very survival of
mankind posed by the existence of nuclear weapons and the continuing
arms race . . .”. Paragraph 11 stated:

“Mankind today is confronted with an unprecedented threat of
self-extinction arising from the massive and competitive accumula-
tion of the most destructive weapons ever produced. Existing
arsenals of nuclear weapons alone are more than sufficient to destroy
all life on earth . . .”

Paragraph 47 of the Final Document noted that “[n]Juclear weapons pose
the greatest danger to mankind and to the survival of civilization”. All of
these words, having been adopted by consensus, may be regarded as
having been uttered with the united voice of the international commu-
nity.

Important regional agreements also testify to the character of nuclear
weapons. See the Agreement of Paris of 23 October 1954 on the entry of
the Federal Republic of Germany into the North Atlantic Treaty Organi-
zation, Article 1 («) of Annex II to Protocol No. III on the Control of
Armaments, indicating that nuclear weapons are weapons of mass
destruction. The preamble to the 1967 Treaty of Tlatelolco, Additional
Protocol II of which was signed and ratified by the five NWS, declared
that the Parties were convinced

“That the incalculable destructive power of nuclear weapons has
made it imperative that the legal prohibition of war should be
strictly observed in practice if the survival of civilization and of man-
kind itself is to be assured.

That nuclear weapons, whose terrible effects are suffered, indis-
criminately and inexorably, by military forces and civilian popula-
tion alike, constitute, through the persistence of the radioactivity
they release, an attack on the integrity of the human species and ulti-
mately may even render the whole earth uninhabitable.”
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The first two preambular paragraphs of the 1985 South Pacific Nuclear
Free Zone Treaty (the Treaty of Rarotonga), Protocol 2 of which has
been signed and ratified by two of the five NWS and signed by the
remaining three, likewise recorded that the parties were

“Gravely concerned that the continuing nuclear arms race presents
the risk of nuclear war which would have devastating consequences
for all people;

Convinced that all countries have an obligation to make every
effort to achieve the goal of eliminating nuclear weapons, the terror
which they hold for humankind and the threat which they pose to
life on earth.”

The Court has also referred to the more recently signed treaties on
nuclear-free zones relating to South-East Asia and Africa.

A position similar in principle to those mentioned above was taken in
agreements between two of the NWS. In the preamble to a 1971 Agree-
ment on Measures to Reduce the Risk of Outbreak of Nuclear War, the
United States of America and the Soviet Union stated that they were
“[tlaking into account the devastating consequences that nuclear war
would have for all mankind”. The substance of that statement was
repeated in later agreements between those States, namely, in the 1972
Anti-Ballistic Missile Treaty, in a 1973 Agreement on the Prevention of
Nuclear War, in a 1979 Treaty on the Limitation of Strategic Offensive
Arms, and in the 1987 Intermediate-Range and Shorter-Range Missiles
Treaty.

It was argued by some States that the purpose of possessing nuclear
weapons is, paradoxically, to ensure that they are never used, and that
this is shown by the circumstance that it has been possible to keep the
peace, as among the NWS, during the last 50 years through policies of
nuclear deterrence. Other States doubted the existence of the suggested
link of causation, attributing that result to luck or chance, pointing to
occasions when such weapons were nearly used, and adverting to a
number of wars and other situations of armed conflict which have in fact
occurred outside of the territories of the NWS. Assuming, however, that
such a link of causation can be shown, a question which remains is why
should policies of nuclear deterrence have kept the peace as among the
NWS. A reasonable answer is that each NWS itself recognized that it
faced the risk of national destruction. The record before the Court indi-
cates that that destruction will not stop at the frontiers of warring States,
but can extend to encompass the obliteration of the human species.
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and which has proved to be an effective means of ad-
dressing the rapid evolution of military technology. A
modern version of that clause is to be found in article 1,
paragraph 2, of Additional Protocol I of 1977, which reads
as follows:

“In cases not covered by this Protocol or by other
international agreements, civilians and combatants remain
under the protection and authority of the principles of
international law derived from established custom, from
the principles of humanity and from the dictates of
public conscience.”

The extensive codification of humanitarian law and
the extent of the accession to the resultant treaties, as
well as the fact that the denunciation clauses that existed
in the codification instruments have never been used,
have provided the international community with a corpus
of treaty rules the great majority of which had already
become customary and which reflected the most univer-
sally recognized humanitarian principles. These rules
indicate the normal conduct and behaviour expected of
States.

Turning to the applicability of the principles and rules
of humanitarian law to a possible threat or use of nuclear
weapons, the Court notes that nuclear weapons were in-
vented after most of the principles and rules of humanita-
rian law applicable in armed conflict had already come into
existence; the Conferences of 1949 and 1974-1977 left
these weapons aside, and there is a qualitative as well as
quantitative difference between nuclear weapons and all
conventional arms. However, in the Court’s view, it cannot
be concluded from this that the established principles and
rules of humanitarian law applicable in armed conflict did
not apply to nuclear weapons. Such a conclusion would be
incompatible with the intrinsically humanitarian character
of the legal principles in question which permeates the
entire law of armed conflict and applies to all forms of war-
fare and to all kinds of weapons, those of the past, those
of the present and those of the future. In this respect it
seems significant that the thesis that the rules of humani-
tarian law do not apply to the new weaponry, because of
the newness of the latter, has not been advocated in the
present proceedings.

The principle of neutrality
(paras. 88-89)

The Court finds that, as.in the case of the principles
of humanitarian law applicable in armed conflict, inter-
national law leaves no doubt that the principle of neu-
trality, whatever its content, which is of a fundamental
character similar to that of the humanitarian principles
and rules, is applicable (subject to the relevant provi-
sions of the Charter of the United Nations) to all inter-
national armed conflict, whatever type of weapons might
be used.

Conclusions to be drawn from the applicability of interna-
tional humanitarian law and the principle of neutrality
(paras. 90-97)

The Court observes that, although the applicability of
the principles and rules of humanitarian law and of the
principle of neutrality to nuclear weapons is hardly dis-
puted, the conclusions to be drawn from this applicability
are, on the other hand, controversial.

98

According to one point of view, the fact that recourse
to nuclear weapons is subject to and regulated by the law
of armed conflict does not necessarily mean that such
recourse is as such prohibited. Another view holds that
recourse to nuclear weapons, in view of the necessarily
indiscriminate consequences of their use, could never be
compatible with the principles and rules of humanitarian
law and is therefore prohibited. A similar view has been
expressed with respect to the effects of the principle of neu-
trality. Like the principles and rules of humanitarian law,
that principle has therefore been considered by some to
rule out the use of a weapon the effects of which simply
cannot be contained within the territories of the contending
States.

The Court observes that, in view of the unique char-
acteristics of nuclear weapons, to which the Court has
referred above, the use of such weapons in fact seems
scarcely reconcilable with respect for the requirements of
the law applicable in armed conflict. It considers, never-
theless, that it does not have sufficient elements to enable
it to conclude with certainty that the use of nuclear weap-
ons would necessarily be at variance with the principles
and rules of law applicable in armed conflict in any cir-
cumstance. Furthermore, the Court cannot lose sight of the
fundamental right of every State to survival, and thus its
right to resort to self-defence, in accordance with Article 51
of the Charter, when its survival is at stake. Nor can it
ignore the practice referred to as “policy of deterrence”,
to which an appreciable section of the international com-
munity adhered for many years.

Accordingly, in view of the present state of international
law viewed as a whole, as examined by the Court, and of
the elements of fact at its disposal, the Court is led to ob-
serve that it cannot reach a definitive conclusion as to the
legality or illegality of the use of nuclear weapons by a
State in an extreme circumstance of self-defence, in which
its very survival would be at stake.

Obligation to negotiate nuclear disarmament
(paras. 98-103)

Given the eminently difficult issues that arise in apply-
ing the law on the use of force and above all the law
applicable in armed conflict to nuclear weapons, the Court
considers that it needs to examine one further aspect of the
question before it, seen in a broader context.

In the long run, international law, and with it the stability
of the international order which it is intended to govern, is
bound to suffer from the continuing difference of views
with regard to the legal status of weapons as deadly as
nuclear weapons. It is consequently important to put an end
to this state of affairs: the long-promised complete nuclear
disarmament appears to be the most appropriate means of
achieving that result.

In these circumstances, the Court appreciates the full
importance of the recognition by article VI of the Treaty
on the Non-Proliferation of Nuclear Weapons of an obli-
gation to negotiate in good faith a nuclear disarmament.
The legal import of that obligation goes beyond that of a
mere obligation of conduct; the obligation involved here is
an obligation to achieve a precise result—nuclear disarma-
ment in all its aspects—by adopting a particular course of
conduct, namely, the pursuit of negotiations on the matter
in good faith. This twofold obligation to pursue and to
conclude negotiations formally concerns the 182 States
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Other weapons are also members of the category of weapons of mass
destruction to which nuclear weapons belong. However, nuclear weapons
are distinguishable in important ways from all other weapons, including
other members of that category. In the words of the Court:

“[NJuclear weapons are explosive devices whose energy results
from the fusion or fission of the atom. By its very nature, that pro-
cess, in nuclear weapons as they exist today, releases not only immense
quantities of heat and energy, but also powerful and prolonged
radiation. According to the material before the Court, the first two
causes of damage are vastly more powerful than the damage caused
by other weapons, while the phenomenon of radiation is said to be
peculiar to nuclear weapons. These characteristics render the nuclear
weapon potentially catastrophic. The destructive power of nuclear
weapons cannot be contained in either space or time. They have the
potential to destroy all civilization and the entire ecosystem of the
planet.” (Advisory Opinion, para. 35.)

And a little later:

“[]t is imperative for the Court to take account of the unique
characteristics of nuclear weapons, and in particular their destruc-
tive capacity, their capacity to cause untold human suffering, and
their ability to cause damage to generations to come.” (Ibid.,
para. 36.)

Even if it is possible that, scientifically considered, other weapons of
mass destruction, such as biological and chemical weapons, can also
annihilate mankind, the question is not merely whether a weapon can do
so, but whether the evidence shows that the international community
considers that it can. The evidence was not specifically directed to this
purpose in the case of other weapons; in the case nuclear weapons, it
was, however, directed to that purpose and, the Court could find, suc-
cessfully so directed. Similar remarks would apply to other weapons,
such as flame-throwers and napalm, which, though not capable of anni-
hilating mankind, can undoubtedly cause shocking harm. Unlike the case
of nuclear weapons, there was no material before the Court to suggest
that, however appalling may be the effects produced by the use of such
other weapons, the international community was on record as consider-
ing their use to be repugnant to its conscience.

It may be added that, once it is shown that the use of a weapon could
annihilate mankind, its repugnance to the conscience of the international
community is not materially diminished by showing that it need not have
that result in every case; it is not reasonable to expect that the conscience
of the international community will, both strangely and impossibly, wait
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on the event to see if the result of any particular use is the destruction of
the human species. The operative consideration is the risk of annihila-
tion. That result may not ensue in all cases, but the risk that it can inheres
in every case. The risk may be greater in some cases, less in others; but
it is always present in sufficient measure to render the use of nuclear
weapons unacceptable to the international community in all cases. In my
view, the answer to the question of repugnance to the conscience of the
international community governs throughout.

In sum, the Court could conclude, in accordance with its findings in
paragraph 35 of its Advisory Opinion, that the international community
as a whole considers that nuclear weapons are not merely weapons of
mass destruction, but that there is a clear and palpable risk that their use
could accomplish the destruction of mankind, with the result that any
such use would be repugnant to the conscience of the community. What
legal consequences follow will be examined later.

4. Neutrality

A question was raised as to whether damage resulting to a neutral
State from use of nuclear weapons in the territory of a belligerent State
is a violation of the former’s neutrality. I accept the affirmative answer
suggested in Nauru’s statement in the parallel case brought by the
World Health Organization, as set out in paragraph 88 of the Court’s
Advisory Opinion. A number of incidents collected in the books does not
persuade me to take a different view?.

The principle, as stated in Article 1 of Hague Convention No. 5 of
1907 Respecting the Rights and Duties of Neutral Powers and Persons
in Case of War on Land, is that “[t]he territory of neutral powers is
inviolable”. The principle has not been understood to guarantee neutral
States absolute immunity from the effects of armed conflict; the original
purpose, it is said, was to preclude military invasion or bombardment
of neutral territory, and otherwise to define complementary rights and
obligations of neutrals and belligerents.

It is difficult, however, to appreciate how these considerations can
operate to justify the use of nuclear weapons where the radiation effects
which they emit extend to the inhabitants of neutral States and cause
damage to them, their offspring, their natural resources, and possibly put
them under the necessity to leave their traditional homelands. The state-

3 See, for example, Roberto Ago, Addendum to the Eighth Report on State Responsi-
bility, Yearbook of the International Law Commission, 1980, Vol. 11, Part I, pp. 35-36,
para. 50.
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ment of an inhabitant of the Marshall Islands left little to be imagined.
Considered in relation to the more dramatic catastrophe immediately
produced and the military value to the user State, these effects may be
spoken of as by-products of the main event; but, as argued above, that
classification is without legal pertinence. The “by-products” are not
remote economic or social consequences. Whether direct or indirect
effects, they result from the use of nuclear weapons, for it is a property of
such weapons that they emit radiation; their destructive effect on the
enemy is largely due to their radiation effects. Such radiation has a high
probability of transboundary penetration.

To say that these and other transboundary effects of the use of nuclear
weapons do not violate the neutrality of third States in the absence of
belligerent incursion or transboundary bombardment is to cast too heavy
a burden on the proposition that neutrality is not an absolute guarantee
of immunity to third States against all possible effects of the conduct of
hostilities. The Fifth Hague Convention of 1907 does not define inviol-
ability; nor does it say that the territory of a neutral State is violated only
by belligerent incursion or bombardment. Accepting nevertheless that the
object of the architects of the provision was to preclude military incur-
sion or bombardment of neutral territory, it seems to me that that pur-
pose, which was related to the then state of warfare, does not conclude
the question whether, in terms of the principle, “the territory of neutral
powers” is violated where that territory and its inhabitants are physically
harmed by the effects of the use elsewhere of nuclear weapons in the ways
in which it is possible for such harm to occur. The causes of the conse-
quential suffering and the suffering itself are the same as those occurring
in the zone of battle.

It was said, no doubt correctly, that no case was known in which a bel-
ligerent State had been held responsible for collateral damage in neutral
territory for lawful acts of war committed outside of that territory. It
may be recalled, however, that the possibilities of damage by nuclear fall-
out did not previously exist; because of technological limitations, damage
on neutral territory, as a practical matter, could only be committed by
incursion or bombardment, in which cases there would be acts of war
committed on the neutral territory itself. To the extent that the Trail
Smelter type of situation was likely to be a significant consequence of
acts of war, the occurrence of concrete situations in the pre-nuclear
period has not been shown to the Court. Thus, while no case may have
occurred in which a belligerent State has been held responsible for col-
lateral damage in neutral territory for lawful acts of war committed out-
side of that territory, that is decisive of the present case only if it can be
shown that there is no responsibility even where substantial physical
effects of acts of war carried out elsewhere demonstrably extend to
neutral territory. That cannot be persuasively shown; principle is against

166




image108.png
389 THREAT OR USE OF NUCLEAR WEAPONS (DISS. OP. SHAHABUDDEEN)

it. The causative act of war would have had the consequence of physically
violating the territory of the neutral State. The 1907 Hague principle that
the territory of a neutral State is inviolable would lose much of its mean-
ing if in such a case it was not considered to be breached.

5. Belligerent Reprisal

The question was argued whether, assuming that the use of nuclear
weapons was otherwise unlawful, such use might nevertheless be lawful
for the exceptional purposes of belligerent reprisal (i.e., as distinguished
from reprisals in situations other than those of armed conflict). It seems
to me, however, that there is not any necessity to examine this aspect in
an opinion devoted to showing that “the current state of international
law, and . . . the elements of fact at its disposal” did not prevent the
Court from concluding

“definitively whether the threat or use of nuclear weapons would be
lawful or unlawful in an extreme circumstance of self-defence, in
which the very survival of a State would be at stake” (Advisory
Opinion, para. 105 (2) E).

The use of nuclear weapons in belligerent reprisal, if lawful, would be
equally open to an aggressor State and to a State acting in self-defence.
This being so, an enquiry into the lawfulness of the use of such weapons
in belligerent reprisal would not materially promote analysis of the ques-
tion whether they may be lawfully used in self-defence, this being the
question presented by the Court’s holding.

6. There Is No Non Liquet

The commentators suggest that some decisions of the Court could be
understood as implying a non liquet. It is possible that the second part of
subparagraph E of paragraph 2 of the operative paragraph of the Court’s
Advisory Opinion will be similarly interpreted. If that is the correct inter-
pretation, I respectfully differ from the position taken by the Court.

To attract the idea of a non liquet in this case, it would have to be
shown that there is a gap in the applicability of whatever may be the cor-
rect principles regulating the question as to the circumstances in which a
State may be considered as having or as not having a right to act.

If, as it is said, international law has nothing to say on the subject of
the legality of the use of nuclear weapons, this necessarily means that

167




image109.png
390 THREAT OR USE OF NUCLEAR WEAPONS (DISS. OP. SHAHABUDDEEN)

international law does not include a rule prohibiting such use. On the
received view of the “Lotus” decision, absent such a prohibitory rule,
States have a right to use nuclear weapons.

On the other hand, if that view of “Lotus” is incorrect or inadequate in
the light of subsequent changes in the international legal structure, then
the position is that States have no right to use such weapons unless inter-
national law authorizes such use. If international law has nothing to say
on the subject of the use of nuclear weapons, this necessarily means that
international law does not include a rule authorizing such use. Absent
such authorization, States do not have a right to use nuclear weapons.

It follows that, so far as this case at any rate is concerned, the principle
on which the Court acts, be it one of prohibition or one of authorization,
leaves no room unoccupied by law and consequently no space available
to be filled by the non liquet doctrine or by arguments traceable to it. The
fact that these are advisory proceedings and not contentious ones makes
no difference; the law to be applied is the same in both cases.

7. The General Assembly’s Call for a Convention

Putting aside the question of the possible law-making effect or influ-
ence of General Assembly resolutions, did its resolutions on this matter
really take the position that the use of nuclear weapons was contrary to
existing law? Arguing that that was not the position taken, some States
point to the fact that the resolutions also called for the conclusion of a
convention on the subject.

However, as the case of the Genocide Convention shows, the General
Assembly could well consider that certain conduct would be a crime
under existing law and yet call for the conclusion of a convention on the
subject. Its resolution 96 (I) of 11 December 1946, which called for the
preparation of “a draft convention on the crime of genocide”, also
affirmed “that genocide is a crime under international law . . .” It was
likewise that, in its resolution of 14 December 1978, the General Assem-
bly declared

“that

(a) the use of nuclear weapons will be a violation of the Charter of
the United Nations and a crime against humanity;

(b) the use of nuclear weapons should therefore be prohibited,
pending nuclear disarmament”.

It was on this basis that the resolution then passed on to mention the
future discussion of an international convention on the subject.
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A convention may be useful in focusing the attention of national
bodies on the subject, particularly in respect of any action which may
have to be taken by them; it may also be helpful in clarifying and settling
details required to implement the main principle, or more generally for
the purpose of laying down a régime for dealing with the illegality in
question. A call for a convention to prohibit a particular kind of conduct
does not necessarily imply that the conduct was not already forbidden.

A further argument is that some of the later General Assembly reso-
lutions adopted a more qualified formulation than that of earlier ones
(see paragraph 71 of the Advisory Opinion). I do not assign much weight
to this as indicative of a resiling from the position taken in earlier Gen-
eral Assembly resolutions to the effect that such use was contrary to
existing international law. The later resolutions proceeded on the basis
that that position had already and sufficiently been taken; they therefore
contented themselves with simply recalling the primary resolution on the
subject, namely, resolution 1653 (XVI) of 1961. Thus, while the language
employed in the resolutions has varied from time to time, it is to be
observed that in resolution 47/53 of 9 December 1992 the General Assem-
bly reaffirmed “that the use of nuclear weapons would be a violation of
the Charter of the United Nations and a crime against humanity, as
declared in its resolutions 1653 (XVI) of 24 November 19617, and other
cited resolutions.

The General Assembly’s resolutions may reasonably be interpreted as
taking the position that the threat or use of nuclear weapons was forbid-
den under pre-existing international law. The question is whether there is
a sufficiency of fact and law to enable the Court to decide whether the
position so taken by the General Assembly was correct. To the giving of
an answer I proceed below.

PART II. WHETHER THE CourT CouLDp HoOLD THAT STATES HAVE A

RiGHT TOo Use NUCLEAR WEAPONS HAVING REGARD TO THE GENERAL

PriNciPLES WHICH DETERMINE WHEN A STATE Is To BE CONSIDERED AS
HAVING A POWER

The General Assembly’s question presents the Court, as a World
Court, with a dilemma: to hold that States have a right to use nuclear
weapons is to affirm that they have a right to embark on a course of con-
duct which could result in the extinction of civilization, and indeed in the
dissolution of all forms of life on the planet, both flora and fauna. On the
other hand, to deny the existence of that right may seem to contradict the
“Lotus” principle, relied on by some States, to the effect that States have
a sovereign right to do whatever is not prohibited under international
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law, in this respect it being said that there is no principle of international
law which prohibits the use of such weapons. The dilemma® was the sub-
ject of close debate. In my view, it was open to the Court to consider four
possible solutions.

*

The first possible solution proceeds on the basis of the “Lotus” prin-
ciple that a State has a right to do whatever is not prohibited, but it
argues that an act which could lead to the extinction of mankind would
necessarily involve the destruction of neutral States. This being so, the act
cannot be justified under the rubric of self-defence. Therefore, even if,
quod non, it is otherwise admissible under the jus in bello, the Court could
hold that it is not covered by the jus ad bellum and is prohibited under
Article 2, paragraph 4, of the Charter. The question of neutrality is dealt
with in Part I, Section 4, above.

*
The second possible solution also proceeds on the basis of the “Lotus”
principle. However, it argues that, due effect being given to the Charter
and the Statute of the Court thereto annexed, by both of which the Court
is bound, these instruments are not consistent with a State having a right
to do an act which would defeat their fundamental assumption that civi-
lization and mankind would continue: the Court could hold that, by
operation of law, any such inconsistent act stands prohibited by the
Charter.

®
The third possible solution also proceeds on the basis of the “Lotus”
principle that a State has a right to do whatever is not prohibited under
international law, but (as anticipated in Part I, Section 2, above) it argues
that, even in the absence of a prohibition, that residual right does not
extend to the doing of things which, by reason of their essential nature,
cannot form the subject of a right, such as actions which could destroy
mankind and civilization and thus bring to an end the basis on which

6 The dilemma recalls that which confronted the learned judges of Persia when, asked
by King Cambyses whether he could marry his sister, they made prudent answer “that
though they could discover no law which allowed brother to marry sister, there was un-
doubtedly a law which permitted the king of Persia to do what he pleased”. See Herodo-
tus, The Histories, trans. Aubrey de Sélincourt, Penguin Books, 1959, p. 187. So here, an
affirmative answer to the General Assembly’s question would mean that, while the Court
could discover no law allowing a State to put the planet to death, there is undoubtedly
a law which permits the State to accomplish the same result through an exercise of its
sovereign powers.
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States exist and in turn the basis on which rights and obligations exist
within the international community.

There is not any convincing ground for the view that the “Lorus”
Court moved off on a supposition that States have an absolute sover-
eignty which would entitle them to do anything however horrid or repug-
nant to the sense of the international community, provided that the doing
of it could not be shown to be prohibited under international law. The
idea of internal supremacy associated with the concept of sovereignty in
municipal law is not neatly applicable when that concept is transposed to
the international plane. The existence of a number of sovereignties side
by side places limits on the freedom of each State to act as if the others
did not exist. These limits define an objective structural framework
within which sovereignty must necessarily exist’; the framework, and its
defining limits, are implicit in the reference in “Lotus” to “co-existing
independent communities” (P.C.LJ., Series A, No. 10, p. 18), an idea
subsequently improved on by the Charter, a noticeable emphasis on co-
operation having been added.

Thus, however far-reaching may be the rights conferred by sover-
eignty, those rights cannot extend beyond the framework within which
sovereignty itself exists; in particular, they cannot violate the framework.
The framework shuts out the right of a State to embark on a course of
action which would dismantle the basis of the framework by putting an
end to civilization and annihilating mankind. It is not that a State is pro-
hibited from exercising a right which, but for the prohibition, it would
have; a State can have no such right to begin with.

So a prior question in this case is this: even if there is no prohibition,
is there anything in the sovereignty of a State which would entitle it to
embark on a course of action which could effectively wipe out the exis-
tence of all States by ending civilization and annihilating mankind? An
affirmative answer is not reasonable; that sovereignty could not include
such a right is suggested by the fact that the acting State would be one of
what the Permanent Court of International Justice, in the language of the
times, referred to as “co-existing independent communities”, with a con-
sequential duty to respect the sovereignty of other States. It is difficult for
the Court to uphold a proposition that, absent a prohibition, a State has

7 The idea is evoked by the following remark of one writer:

“For some authors, the existence of a corpus juris governing a decentralized, ‘class-
less’ society partakes of a miracle. I would rather say that it partakes of necessity. It
is not in spite of, but on account of the heterogeneity of States in a society of juxta-
position that international law was brought into being and has developed. If inter-
national law did not exist, it would have to be invented.” [Translation by the
Registry.] Prosper Weil, “Le droit international en quéte de son identité. Cours
général de droit international public”, Recueil des cours de I'Académie de droit inter-
national de La Haye, Vol. 237 (1992-VI), p. 36.
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a right in law to act in ways which could deprive the sovereignty of all
other States of meaning.

*

The fourth possible solution is this: if the “Lotus” principle leaves a
State free to embark on any action whatsoever provided it is not prohib-
ited — a proposition strongly supported by some States and as strenu-
ously opposed by others — then, for the purposes of these proceedings at
any rate, that case may be distinguished. The case did not relate to any
act which could bring civilization to an end and annihilate mankind. It
does not preclude a holding that there is no right to do such an act unless
the act is one which is authorized under international law.

This fourth solution calls for fuller consideration than the others. It
will be necessary to take account of three developments which bear on
the extent to which modes of legal thought originating in an earlier age
are applicable in today’s world.

First, as set out in Article 2, paragraph 4, of the Charter, and following
on earlier developments, the right of recourse to force has come under a
major restriction. This is a significant movement away from the heavy
emphasis on individual sovereignty which marked international society
as it earlier existed. The point was stressed by the Philippines and Samoa.

Second, there have been important developments concerning the char-
acter of the international community and of inter-State relations. While
the number of States has increased, international relations have thickened;
the world has grown closer. In the process, there has been a discern-
ible movement from a select society of States to a universal interna-
tional community. Thus it was that in 1984 a Chamber of the Court
could speak of “the co-existence and vital co-operation of the members
of the international community” (Delimitation of the Maritime Boundary
in the Gulf of Maine Area, I.C.J. Reports 1984, p. 299, para. 111). The
earlier legal outlook has not lost all relevance. It is reasonably clear, how-
ever, that the previous stress on the individual sovereignty of each State
considered as hortus conclusus has been inclining before a new awareness
of the responsibility of each State as a member of a more cohesive and
comprehensive system based on co-operation and interdependence.

These new developments have in part been consecrated by the Charter,
in part set in motion by it. Their effect and direction were noticed by
Judge Alvarez (Conditions of Admission of a State to Membership in the
United Nations (Article 4 of Charter), 1948, I.C.J. Reports 1947-1948,
p. 68, separate opinion). Doubts about his plea for a new international
law did not obscure the fact that he was not alone in his central theme.
Other judges observed that it was

“an undeniable fact that the tendency of all international activities in
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recent times has been towards the promotion of the common welfare
of the international community with a corresponding restriction of
the sovereign power of individual States” (Reservations to the Con-
vention on the Prevention and Punishment of the Crime of Genocide,
L.C.J. Reports 1951, p. 46, joint dissenting opinion of Judges Guer-
rero, Sir Arnold McNair, Read and Hsu Mo).

Though elsewhere critical of “the theory which reduces the rights of
States to competences assigned and portioned by international law”?,
Judge De Visscher, for his part, observed that “[t]he Charter has created
an international system”, and added:

“[ln the interpretation of a great international constitutional
instrument, like the United Nations Charter, the individualistic con-
cepts which are generally adequate in the interpretation of ordinary
treaties, do not suffice.” (International Status of South West Africa,
1.C.J. Reports 1950, p. 189, dissenting opinion.)

The Charter did not, of course, establish anything like world govern-
ment; but it did organize international relations on the basis of an “inter-
national system”; and fundamental to that system was an assumption
that the human species and its civilization would continue.

But, third, there have been developments working in the opposite
direction, in the sense that it now, and for the first time, lies within
the power of some States to destroy the entire system, and all mankind
with it.

What lesson is to be drawn from these developments, the third being
opposed to the first and the second?

The notions of sovereignty and independence which the “Lozus” Court
had in mind did not evolve in a context which visualized the possibility
that a single State could possess the capability of wiping out the practical
existence both of itself and of all other States. The Court was dealing
with a case of collision at sea and the criminal jurisdiction of States in
relation thereto — scarcely an earth-shaking issue. Had its mind been
directed to the possibility of the planet being destroyed by a minority of
warring States, it is not likely that it would have left the position which it
took without qualification. No more than this Court would have done
when in 1986 it said that

“in international law there are no rules, other than such rules as may
be accepted by the State concerned, by treaty or otherwise, whereby
the level of armaments of a sovereign State can be limited, and this
principle is valid for all States without exception” (Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), I.C.J. Reports 1986, p. 135, para. 269).

§ Charles De Visscher, Theory and Reality in Public International Law, revised edition,
trans. P. E. Corbett, 1968, p. 104.
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